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NOTICE OF MOTION
The Appellants will make a motion on consent to a Judge of the Court in Chambers at
10:00 a.m. on a date to be fixed by the Registrar at Osgoode Hall, 130 Queen Street
West, Toronto, Ontario.
PROPOSED METHOD OF HEARING: The motion is to be heard orally.
THE MOTION IS FOR AN ORDER:
1.

Expediting the hearing of the appeal;

2.

Scheduling the hearing of the appeal on the first available date on or after July
11, 2022 or as soon thereafter as may be directed by the Court; and

2
3.

Such further and other relief as counsel may request and this Honourable Court
deems just.

THE GROUNDS FOR THE MOTION ARE:
1.

In a decision dated February 14, 2022, the Honourable Justice Broad declared that
section 17 of the CLPA violated section 96 of the Constitution Act, 1982 and is of
no force or effect. The Court did not suspend the operation of the declaration. The
Crown appeals from that decision.

2.

The Respondents are the named representative plaintiffs in a class proceeding
(the “Claim”) commenced on February 19, 2021 against the Appellants (collectively
the “Crown”) seeking damages on behalf of (i) individual residents and companies
who occupy or own real property or carry on business in Caledonia, Haldimand
County, and surrounding areas (“Caledonia”); and (ii) purchasers of new homes to
be built in a proposed subdivision in Caledonia (the “Subdivision”). The proceeding
has not yet been certified.

3.

The Claim arises from blockades of three public highways and a railway line
serving Caledonia and the occupation of the Subdivision by protesters beginning
in 2020, and asserts claims against the Crown for misfeasance in public office,
nonfeasance in public office, negligence and nuisance relating their response to
the protesters’ actions.

4.

Section 17 of the Crown Liability and Proceedings Act, 2019, S.O. 2019 c. 7,
Sched. 17 (the “CLPA”) requires a plaintiff asserting misfeasance or a tort based
on bad faith against the Crown to obtain leave to proceed with the action and
describes the procedure for the leave motion. Until leave is granted, the action is

3
deemed to be stayed. If the Court refuses leave, the proceeding is a nullity with
respect to the claim for misfeasance in public office or bad faith against the Crown
and the stay is lifted with respect to the remainder of the proceeding.
5.

Given that the Claim includes a claim against the Crown for misfeasance in public
office, it was subject to section 17 of the CLPA and deemed to be stayed from the
time it was commenced. The stay remained in effect pending leave being granted
by the Court.

6.

The Respondents did not bring a leave motion under section 17 of the CLPA.
Rather, on May 11, 2021, they commenced an application seeking declarations
that section 17 of the CLPA violated section 96 of the Constitution Act, 1982, being
Schedule B to the Canada Act, 1982 (UK), c. 11 (the “Constitution Act, 1982”) and
was of no force an effect.

7.

The Crown Law Office – Civil of the Ministry of the Attorney General (“CLOC”) is
the central civil litigation office for the Government of Ontario. CLOC is currently
litigating approximately 84 actions that are subject to section 17 of the CLPA
including 14 (uncertified) class action proceedings (the “Bad Faith Claims”). Many
of these actions involve significant monetary claims and voluminous documents.
The Bad Faith Claims are at varying stages in connection with the motions for
leave. To date, a decision on a leave motion has been rendered in one Bad Faith
Claim: on March 29, 2022, the Court dismissed the plaintiffs’ motion for leave in
Campbell et al v Her Majesty the Queen et al. [Court File No. CV-21-18
(proceeding commenced at Perth)].
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8.

The outcome of this appeal impacts not only the parties to this proceeding but also
the parties in the Bad Faith Claims. Once this Court rules on the validity of section
17 of the CLPA, the parties will have certainty as to the governing procedure and
whether leave is required for their actions to go forward.

9.

In the interim, the parties in the Bad Faith Claims will incur increasingly significant
expenses on litigation steps that, depending on the result of the appeal, may be
unnecessary (and prejudicial) including documentary production and related
motions. Scarce judicial resources will also be spent adjudicating matters that may
be moot.

Moreover, potential future litigants will not know definitively what

procedure applies leading to additional resources being potentially wasted.
10.

An expedited appeal will result in the validity of section 17 being determined
sooner, thereby providing certainty to the Respondents, the Crown and the litigants
in the Bad Faith Claims before they spend more resources. Further, the Courts
presiding over the Bad Faith Claims will benefit from the Court’s ruling earlier,
thereby saving judicial resources. The longer this appeal remains unresolved by
this Court, costs may unnecessarily continue to be incurred.

11.

The Respondents consent to an expedited appeal.

12.

The Crown perfected its appeal under Rule 61.09 on April 22, 2022.

13.

Crown Liability and Proceedings Act, 2019, S.O. 2019 c. 7, Sched. 17, section 17;

14.

Courts of Justice Act, RSO 1990, c. C.43, section 7(2);

15.

Rules of Civil Procedure, RRO 1990, Reg 194, Rule 61.16(1);

16.

Practice Direction Concerning Civil Appeals in the Court of Appeal, sections
7.1.8(2) and 12.1; and
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17.

Such further and other grounds as counsel may advise and this Honourable Court
permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the
motion:
1.

The affidavit of Yadav Pokharel affirmed April 25, 2022;

2.

Consent signed on behalf of the parties dated April 21, 2022; and

3.

Such further and other evidence as counsel may advise and this Honourable
Court permit.

Date: April 27, 2022
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AFFIDAVIT OF YADAV POKHAREL AFFIRMED APRIL 25, 2022
I, YADAV POKHAREL, of the City of Brampton, in the Province of Ontario, AFFIRM AS
FOLLOWS:
1. I am employed by the Ministry of the Attorney General (“MAG”) as a law clerk. I
joined the Crown Law Office – Civil (“CLOC”) at MAG in 2015 and have worked as
a law clerk at CLOC since April 2017, prior to which I was a legal assistant. CLOC
is the central civil litigation and advisory office for the Government of Ontario.
Based on my experience as a law clerk at CLOC and my review of this file, I have

1

9

knowledge of the matters to which I hereinafter depose, and where stated to be on
information and belief, I verily believe them to be true.
A) Nature of Action
2. The Respondents are the named representative plaintiffs in a class proceeding
(the “Claim”) brought on February 19, 2021 against Her Majesty the Queen in Right
of Ontario and the other named defendants (collectively, the “Crown”) seeking
damages on behalf of (i) ) individual residents and companies who occupy or own
real property or carry on business in Caledonia, Haldimand County, and
surrounding areas (“Caledonia”); and (ii) purchasers of new homes to be built in a
proposed subdivision in Caledonia (the “Subdivision”). The proceeding has not
yet been certified. Attached as Exhibit “A” to my affidavit is a copy of the Statement
of Claim issued on February 19, 2021.
3. The Claim arises from blockades of three public highways and a railway line
serving Caledonia and the occupation of the Subdivision by protesters beginning
in 2020, and asserts claims against the Crown for misfeasance in public office,
nonfeasance in public office, negligence and nuisance relating their response to
the protesters’ actions.
4. Given the nature of the allegations made in the Claim, it was subject to section 17
of the Crown Liability and Proceedings Act, 2019, S.O. 2019 c. 7, Sched. 17 (the
“CLPA”).1 Section 17 of the Crown Liability and Proceedings Act, 2019, S.O. 2019
c. 7, Sched. 17 (the “CLPA”) requires a plaintiff asserting misfeasance or a tort
based on bad faith against the Crown to obtain leave to proceed with the action

1

All references to section 17 shall be to the CLPA unless otherwise indicated.

2

10

and describes the procedure for the leave motion. Until leave is granted, the action
is deemed to be stayed. If the Court refuses leave, the proceeding is a nullity with
respect to the claim for misfeasance in public office or bad faith against the Crown
and the stay is lifted with respect to the remainder of the proceeding.
B) Decision under Appeal by the Crown
5. I am advised by counsel with carriage of this action and do verily believe that rather
than bringing a leave motion under section 17, the Respondents commenced an
application seeking declarations that section 17 violated section 96 of the
Constitution Act, 1982, being Schedule B to the Canada Act, 1982 (UK), c. 11 (the
“Constitution Act, 1982”) and was of no force an effect. Attached as Exhibit “B” to
my affidavit is a copy of the Notice of Application dated May 11, 2021.
6. On February 14, 2022, the Honourable Justice Broad declared that section 17 is
of no force or effect and did not suspend the operation of the declaration. Attached
as Exhibit “C” to my affidavit is a copy of the decision of Justice Broad dated
February 10, 2022.
7. The Crown appeals the decision of Justice Broad. Attached as Exhibit “D” to my
affidavit is a copy of the Notice of Appeal dated March 9, 2022. The appeal was
perfected on April 22, 2022.
C) The Importance of an Early Appeal Hearing
8. CLOC is currently litigating approximately 84 actions that are subject to section 17
including 14 (uncertified) class action proceedings (the “Bad Faith Claims”). Many
of these actions involve significant monetary claims and voluminous documents.
The Bad Faith Claims are at varying stages in connection with the motions for

3

11

leave. To date, a decision on a leave motion has been rendered in one Bad Faith
Claim: on March 29, 2022, the Court dismissed the plaintiffs’ motion for leave in
Campbell.2 A copy of the Court’s decision in Campbell is attached as Exhibit “E”
to my affidavit.
9. I make this affidavit in support of the Crown’s motion for an Order for an expedited
appeal and for no improper purpose.

AFFIRMED BEFORE ME via video)
conference at the City of Toronto )
this 25th day of April, 2022. The )
Affiant is located at the City of
)
Brampton, in the Regional
)
Municipality of Peel. The oath was )
administered in accordance with O.)
Reg. 431/20.
)
)
)
)
___________________________ )
)
Commissioner for Taking Affidavits

YADAV POHKAREL

2

Campbell et al v Her Majesty the Queen in right of Ontario et al., Court File No. CV-21-18 (proceeding
commenced at Perth)

4
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HEARD: December 21, 2021

D. A. BROAD, J.
Background
[1]

The applicants are the named representative plaintiffs in a class proceeding, not yet
certified, brought against the respondents (collectively the “Crown”) in a Statement of
Claim issued February 19, 2021 (the “Claim”).

2022 ONSC 883 (CanLII)

CITATION: Poorkid Investments Inc. v. HMTQ, 2022 ONSC 883
COURT FILE NO.: CV-21-12
DATE: 20220210
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[2]

In the Claim the applicants seek damages against the Crown on behalf of all businesses
and residents of the community of Caledonia, Haldimand County and surrounding areas,
including a claim for damages by prospective residents who had purchased new homes to

[3]

The Claim arises from a blockade of three public highways and a railway line serving
Caledonia and the occupation of the subdivision within Caledonia by protesters.

[4]

The Claim pleads four grounds for liability on the part of the Crown, namely,
misfeasance in a public office, nonfeasance, negligence and nuisance.
Stay of the Claim pursuant to s. 17 of the Crown Liability and Proceedings Act, 2019

[5]

The claim has been deemed to be stayed by the operation of 17 of the Crown Liability
and Proceedings Act, 2019, S.O. 2019 c. 7, Sched. 17 (the “CLPA”) which provides as
follows:
17 (1) This section applies to proceedings brought against the Crown or an officer or
employee of the Crown that include a claim in respect of a tort of misfeasance in
public office or a tort based on bad faith respecting anything done in the exercise or
intended exercise of the officer or employee’s powers or the performance or intended
performance of the officer or employee’s duties or functions.
(2) A proceeding to which this section applies that is brought on or after the day
section 1 of Schedule 7 to the Smarter and Stronger Justice Act, 2020 comes into
force may proceed only with leave of the court and, unless and until leave is granted,
is deemed to have been stayed in respect of all claims in that proceeding from the time
that it is brought.
(3) On a motion for leave under subsection (2), the claimant shall, in accordance with
section 15 if applicable, serve on the defendant and file with the court,
(a) an affidavit, or such other document as may be prescribed, setting out a
concise statement of the material facts on which the claimant intends to rely; and

2022 ONSC 883 (CanLII)

be built in a proposed subdivision known as McKenzie Meadows (the “subdivision”).

80
Page: 3
(b) an affidavit of documents, or such other document as may be prescribed,
disclosing, to the full extent of the claimant’s knowledge, information and belief,
all documents relevant to any matter in issue in the proceeding that are or have

(4) On a motion for leave under subsection (2), the defendant may serve on the
claimant and file an affidavit, or such other document as may be prescribed, setting
out a concise statement of the material facts on which the defendant intends to rely for
the defence, but is not required to do so.
(5) No person may be examined or summoned for examination on the contents of an
affidavit or prescribed document referred to in subsection (3) or (4) or in relation to
the motion for leave, other than the maker of the affidavit or prescribed document.
(6) The defendant shall not be subject to discovery or the inspection of documents, or
to examination for discovery, in relation to the motion for leave.
(7) The court shall not grant leave unless it is satisfied that,
(a) the proceeding is being brought in good faith; and
(b) there is a reasonable possibility that the claim described in subsection (1)
would be resolved in the claimant’s favour.
(8) Each party to the motion for leave shall bear its own costs of the motion.
(9) The granting of leave under subsection (2) lifts the stay of the proceeding.
(10) If leave is not granted under subsection (2),
(a) the proceeding is rendered a nullity; or
(b)

if the proceeding contains any claims other than the claim described in

subsection (1), the proceeding is rendered a nullity in respect of the claim
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described in that subsection and the stay is lifted with respect to the remainder of
the proceeding.

subsection (2) in relation to a proceeding by giving notice of the waiver in writing to
the claimant.
(12) The Crown may exercise its discretion under subsection (11) at any time before
the hearing of a motion for leave under subsection (2), including before an intended
proceeding is brought.
(13) If the Crown exercises its discretion under subsection (11) after a proceeding has
been brought,
(a) the stay of the proceeding is lifted once notice of the waiver is given to the
claimant; and
(b) the Crown shall give notice of the waiver in writing to the court.
(14) This section does not apply if the claimant is the Crown.
(15) This section, as it read immediately before the day section 1 of Schedule 7 to the
Smarter and Stronger Justice Act, 2020 came into force, continues to apply with
respect to a proceeding for which a motion for leave was made under this section
before that day, except that the Crown may, at any time before the hearing of the
motion, waive the requirement for leave by giving notice of the waiver in writing to
the claimant and to the court.
(16) For greater certainty, if a proceeding for which leave was required under this
section was brought without leave before the day section 1 of Schedule 7 to the
Smarter and Stronger Justice Act, 2020 came into force, the proceeding was a nullity
in respect of the claim described in subsection (1) from the time the proceeding was
brought.

2022 ONSC 883 (CanLII)

(11) Despite subsections (2) and (10), the Crown may waive the application of

82
Page: 5
(17) For the purposes of any applicable limitation period,
(a) a proceeding to which subsection (15) applies shall be considered to have been

for leave was made, despite any waiver of the leave requirement by the Crown;
and
(b) a proceeding to which subsection (16) applies shall, despite being a nullity in
respect of the claim described in subsection (1), be considered to have been
commenced when the proceeding was brought.
Summary of s. 17 of the CLPA
[6]

In summary, the pertinent provisions of s. 17 of the CLPA provide that a proceeding
brought against the Crown or a Crown officer or employee which includes a claim for
misfeasance in public office or which is based on bad faith is automatically stayed and
may proceed only with leave of the court. Such leave shall not be granted unless it is
found that the proceeding is 1) being brought in good faith and 2) that there is a
reasonable possibility that the claim would succeed.

[7]

A motion for leave must be supported by an affidavit setting out a concise statement of
the facts upon which the claimant intends to rely as well as an affidavit of documents
disclosing all documents relevant to any matter in issue in the proceeding that are or have
been in the claimant’s possession, control or power.

[8]

The defendant (the Crown, Crown officer or employee) may, but is not required to, file
an affidavit in response to the motion for leave. The maker of the affidavit filed on behalf
of the claimant, and the maker of any responding affidavit filed by the Crown, are subject
to examination on their contents, but the defendant is not subject to discovery or
inspection of documents, or to examination for discovery, in relation to the motion for
leave.
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[9]

There is no provision in the section for a plaintiff to apply for leave to obtain
documentary or oral discovery from the defendant.
Thus it will be seen that, although the claimant must provide evidentiary support that
their claim against the Crown for bad faith or misfeasance in public office is brought in
good faith and has a reasonable possibility of succeeding, and may be compelled to
submit to cross-examination, there is no corresponding obligation on the Crown to give
any documentary or oral discovery in response.
Application for a declaration that s. 17 of the CLPA is of no force and effect

[11]

The applicants have brought this application for
(a) a declaration that s. 17 of the CLPA violates section 96 of the Constitution Act,
1982, being schedule B. to the Canada Act, 1982 (U.K.) c. 11; and
(b) a declaration pursuant to section 52(1) of the Constitution Act, 1982, that section
17 of the CLPA is of no force and effect.
Evidence on the application

[12]

The application is supported by two affidavits, summarized as follows:
(a) affidavit of David Thompson, a lawyer called to the bar in Ontario in 1988 and
practising primarily commercial and class-action litigation in the City of Hamilton,
deposing to the following:
(i)

at the request of counsel for the applicants, he prepared an estimate of
legal fees a plaintiff might reasonably expect to incur to prepare for and
attend on argument of a motion for leave pursuant to section 17 of the
CLPA, including preparation of the notice of motion, the affidavit(s)
disclosing the facts upon which the plaintiff intends to rely, the affidavit of
documents, and preparation for and argument of the motion itself;
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(ii)

although at the time that he swore the affidavit there were no reported
decisions concerning section 17, the test set out to lift the stay, namely that
the action is brought in good faith and there is a reasonable possibility the

several provincial securities acts as a screening mechanism for obtaining
leave to commence an action alleging breach of continuous disclosure
obligations against issuers by secondary market purchasers;
(iii)

the Supreme Court of Canada in Theratechnologies Inc. v. 121851 Canada
Inc., 2015 SCC 18, [2015] 2 S.C.R. 106

found, in reference to the

meaning of the words “reasonable possibility” in reference to s. 225.4 of
Part XXIII.1 of the Securities Act CQLR. c V-1.1 of Quebec, that the test
was more than a “speed bump” and required the plaintiff to offer a
plausible analysis of the legislative provisions and provide credible
evidence to support the claim. Assuming this reasoning will apply to s. 17
of the CLPA, counsel wishing to lift the stay imposed by the section will
be required to put their “best foot forward”, and the legal work required to
be done in connection with such a motion would have to be incredibly
thorough, careful and well done; and
(iv)

he would estimate the fees likely to be incurred by the plaintiff to bring an
arguable motion to lift the stay to be in the range of $50,000-$100,000,
and, should the Crown exercise its right to cross-examine, the fees
incurred would increase to cover time incurred to prepare for and attend
on the examinations. In making this estimate, he assumed the issues to be
of at least average complexity and an hourly rate charged by experienced
counsel. His estimate did not consider any additional cost for an appeal of
the initial motion ruling.

(b) affidavit of David Johnson, Chief Executive Officer of PRO-C Limited (“PRO-C”), a
company providing consulting services to lawyers and law firms, with experience
providing consulting in relation to class actions, deposing, inter alia, to the following:
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(i)

PRO-C has been retained by counsel for the applicants to consult in all
aspects of the class action commenced against the Crown;
PRO-C provided class-action consulting services to the law firm
representing the plaintiffs in a 2006 class action styled KRP v Haldimand
in reference to the occupation by protesters of a residential subdivision in
Caledonia then under construction known as the Douglas Creek Estate, the
circumstances of which are almost identical to those referenced in the
current class action relating to McKenzie Meadows;

(iii)

in June 2006 the class action in reference to Douglas Creek Estate was
filed alleging three grounds of liability namely nuisance, negligence and
(following amendment) misfeasance in a public office. The class action
survived a rule 21 challenge, was subsequently certified as a class action,
and was settled by the Ontario government in 2012;

(iv)

while the Attorney General of Ontario characterized the CLPA as
“legislative housekeeping” aimed at bringing an outdated law into line
with recent Supreme Court decisions, the Ontario Premier was quoted in
the April 16, 2019 edition of The Globe and Mail as explaining that its
purpose is to deter lawsuits against the Crown by “special-interest
groups.” The Premier was quoted as follows:
“you even look sideways and some special-interest groups out there is
(sic) trying to sue you, you know. It’s ridiculous. I’ve never seen
anything like it. It’s tying up the courts. I want to clear up the courts
until real lawsuits can go through, for real people, for things that really
matter. There’s a lot of frivolous nonsense going on right now in the
courts.”

(v)

The press secretary for the Attorney General of Ontario Doug Downey
issued a statement quoted in the July 22, 2019 edition of Law Times, a
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weekly publication aimed at legal professionals, stating, inter alia, the
following:

barriers” in class action law, and that the purpose of the CLPA was to
correct the present system “which enables well-funded lawyers to
constantly bring expensive lawsuits over principles of law long settled
by the Supreme Court of Canada.”
“These frivolous lawsuits result in tens of millions of dollars in legal
costs for the taxpayer each year. Each dollar spent defending against a
baseless lawsuit brought by an expensive lawyer is a dollar that could
have gone to services like healthcare or education.”
[13]

The Crown led no evidence in response to the application and did not cross-examine Mr.
Johnson on his affidavit. Accordingly, the quotations from Premier Ford and the press
secretary for the Attorney General of Ontario referenced in his affidavit remain
unchallenged.

[14]

At the request of the court Crown counsel filed various extracts from Hansard reporting
on proceedings in the Legislature and in legislative committee in which the provisions of
“Bill 100, An Act to implement budget measures and to enact, amend and repeal various
statutes” - including the proposed CLPA, were referenced. However, these extracts do
not disclose any statement by the Attorney General of Ontario explaining the purpose of
the proposed enactment. The Crown led no evidence of any written or oral public
explanation by any representative of the government concerning the legislative purpose
of s. 17 of the CLPA aside from the statements attributed to the Premier and the office of
the Attorney-General referred to above.

[15]

David Thompson was cross-examined on his affidavit, during which he acknowledged
the following:
(a) lawyers’ fees typically are or can be a large part of the actual costs of a motion;
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(b) the fees will depend on the lawyer’s hourly rate;
(c) a litigant can hire more or less experienced counsel with a greater or lesser hourly

(d) a law firm could delegate more or less work to a less senior associate or to nonlawyers where it is appropriate to do so;
(e) these are factors that can affect the actual cost of a proceeding or a step in a
proceeding;
(f) there is no data available about the actual cost to plaintiffs of bringing a motion
under s. 17 of the CLPA;
(g) he did not provide any data about the cost of civil motions, in general, or of
motions for leave, in particular;
(h) he did not conduct any research into the cost of civil motions but rather the
estimate in his affidavit is based upon his 30-plus years of experience;
(i) he did not conduct or gather any empirical evidence of the costs of a motion for
leave; and
(j) he did not conduct any analysis of the representative plaintiffs’ or class members’
ability to pay for the costs of a motion under s. 17.
Position of the Applicants
[16]

The applicants submit that, beyond conferring on the federal government the power to
appoint judges of the superior courts in each province, s. 96 of the Constitution Act, 1867
also protects the “core jurisdiction” of the superior courts from either federal or
provincial abolition or removal, and that the core jurisdiction of the superior courts
includes arbitrating and resolving private law disputes, including private law disputes
involving the Crown.
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[17]

The applicants make reference to the following passage from the reasons of McLachlin,
C.J. in Trial Lawyers Association of British Columbia v. British Columbia (Attorney
General), 2014 SCC 59, [2014] 3 S.C.R. 31, at para. 32 which expands upon the

The historic task of the superior courts is to resolve disputes between individuals and
decide questions of private and public law. Measures that prevent people from coming
to the courts to have those issues resolved are at odds with this basic judicial function.
The resolution of these disputes and resulting determination of issues of private and
public law, viewed in the institutional context of the Canadian justice system, are
central to what the superior courts do. Indeed, it is their very book of business. To
prevent this business being done strikes at the core of the jurisdiction of the superior
courts protected by s. 96 of the Constitution Act, 1867.
[18]

While acknowledging that provinces may legislate on Crown immunity pursuant to their
exclusive powers to make laws in reference to the administration of justice in each
province under s. 92(14) of the Constitution Act, 1867, the applicants submit that they
must do so in a manner harmonious with the Constitution as a whole, and in particular,
with s. 96. Citing Trial Lawyers at para. 40 the applicants say that legislation which
effectively denies people the right to take their cases to court create significant concerns
about the maintenance of the rule of law.

[19]

Prior to the enactment of s. 17 of the CLPA, if the Crown determined that a misfeasance
case brought against it was without merit, it had the option to bring a motion under r. 21
of the Rules of Civil Procedure R.R.O. 1990, Reg. 194 to strike out a claim as disclosing
no reasonable cause of action. The onus would be on the Crown to show that it was
“plain and obvious” that the plaintiff’s case would fail. In a class action the Crown could
take the position that the pleadings do not disclose a cause of action as required by s.
5(1)(a) of the Class Proceedings Act, 1992, S.O. 1992, c.6.
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[20]

The applicants submit that, by imposing an automatic stay which can only be lifted by a
successful motion for leave, s. 17 reverses the onus and in essence renders a plaintiff

[21]

The test under r. 21 of requiring a defendant to show that it is plain and obvious the
plaintiff cannot succeed is replaced under s. 17 of the CLPA with a requirement that the
plaintiff to show “a reasonable possibility” of success. As exemplified in
Theratechnologies this requirement is not a “speedbump” and evidence is required. It is
therefore a much higher barrier than rule 21.

[22]

The “reasonable possibility” of success test is equivalent to that required to be met under
section 138 of the Securities Act. However, unlike s. 17, the Securities Act provision
requires the defendant as well as the plaintiff to produce affidavits setting out the facts
they intend to rely upon, to make documentary production and to submit to oral
examinations.

[23]

The applicants point out that a main element of the tort of misfeasance in public office is
bad faith, which can often only be found in internal communications within the
possession and control of the Crown. As the Crown does not have to disclose such
evidence under s. 17, the plaintiff can only speculate about bad faith and will likely not
succeed in meeting the test. In this respect the applicants cite the following passage from
the commentary on CLPA by Western Law School Dean and author of the text
Misfeasance in a Public Office in Canada (2016) Carswell, Erika Chamberlain, in an
online publication entitled “Ontario Government Seeking to Insulate Itself from
Lawsuits,” The Conversation (online) May 27, 2019:
… In lawsuits involving bad faith, plaintiffs must now get permission from a court
before they can sue and show that their claim has a reasonable possibility of success.
During this process, the Crown can examine the plaintiff, but need not produce any
documents or witnesses itself.
This puts plaintiffs in a tough position. Bad faith is essentially a state of mind, so it’s
typically difficult to prove without at least some evidence from the defendant. For
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instance, it may require disclosure of internal communications showing that an official
was acting for an improper purpose or with bias against the plaintiff.

officers, plaintiffs will only be able to speculate that bad faith was involved. This may
not be sufficient to get a court’s permission to proceed.
[24]

In addition to the procedural barrier imposed by s. 17 which relieves the Crown from
disclosing relevant evidence on a motion for leave, the applicants submit that the section
imposes a huge economic barrier to plaintiffs seeking to hold government and
government officials to account, by requiring them to present their cases almost in their
entirety at the leave stage or risk not even getting into court.

[25]

The section imposes a further economic barrier by providing that the plaintiff and Crown
shall bear their own costs incurred in the motion for leave. The applicants point out that
the Crown will likely have minimal costs, whereas the plaintiff’s costs will likely be
substantial. The inability to recover any portion of the fees incurred by way of a costs
award will act as a deterrent to a plaintiff coming forward with the claim. This feature of
s. 17 is to be contrasted with s. 138 of the Securities Act which does not alter or interfere
with the usual principle that costs follow the event.

[26]

The applicants submit that the legal and economic barriers set up by section 17, taken
individually or collectively, infringe s. 96 and offend the rule of law. They make
reference to the following passage from the reasons of Dickson, C.J. in B.C.G.E.U. v.
British Columbia (Attorney General), [1988] 2 S.C.R. 214 at para. 31:
There cannot be a rule of law without access, otherwise the rule of law is replaced by
a rule of men and women who decide who shall and who shall not have access to
justice.

[27]

The applicants submit that, by setting legal and economic barriers so high that few
plaintiffs can overcome them, and then providing that the Crown can waive the barriers,
s. 17 does what the foregoing passage warns against.
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[28]

The applicants acknowledge that, as recently confirmed by the Supreme Court of Canada
in Toronto (City) v. Ontario (Attorney General), 2021 SCC 34, unwritten constitutional
principles such as democracy and the rule of law cannot be used on their own to
the sense that they form part of the context and backdrop to the Constitution’s written
terms (see Toronto (City) at para 50).

[29]

The applicants therefore submit that the rule of law may be used as an interpretive aid to
support a finding that s. 17 of the CLPA offends s. 96. The rule of law is engaged in at
least two important respects in reference to this application. First, everyone should be
subject to the same law and there is no good reason why a public official who
deliberately harms a citizen is on a different level from a private citizen who commits the
same act, and second, s. 17 presents a significant barrier to every plaintiff, rich or poor,
who seeks access to the superior court for a hearing on the merits of the case.
Position of the Crown

[30]

The respondents, represented by the Crown, agree that the Supreme Court of Canada has
interpreted s. 96 of the Constitution Act, 1867 as protecting the core jurisdiction of
superior courts, but point out that there are distinct branches of s. 96 jurisprudence
namely,
One: - dealing with grants of jurisdiction that historically belong exclusively to superior
courts;
Two: - dealing with grants of jurisdiction that fall within the “core” of superior court
jurisdiction; and
Three: - dealing with barriers to accessing superior courts

[31]

The Crown submits that only the third branch has any application to the applicants’
challenge to s. 17 of the CPLA. The first and second branches are not relevant in the case
at bar because s. 17 does not remove any jurisdiction from the superior court or transfer
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any jurisdiction to a court staffed by provincially appointed judges or an administrative
tribunal.
The constitutional right of access to courts affirmed in the third branch are founded upon
the Supreme Court of Canada’s decisions in B.C.G.E.U.; Christie v. British Columbia
(Attorney General), 2007 SCC 21, [2007] 1 S.C.R. 873; and Trial Lawyers.
[33]

In B.C.G.E.U. the Court upheld the Chief Justice of British Columbia’s authority to issue
an injunction restraining picketing activities that interfered with access to the courts. In
Christie the Court recognized a fundamental right to access the courts, subject to certain
limits, and held that increasing the cost of legal fees through the imposition of a tax did
not interfere with access to the courts.

[34]

Trial Lawyers was concerned with legislation that required a party setting a matter down
for trial to pay a hearing fee based upon the number of days that the trial was expected to
last. Although the regime contained an exemption, it only applied to impoverished
persons, and the Court found on the evidence that the hearing fees caused undue hardship
to litigants of modest means who did not qualify for the exemption. These litigants were
thereby deprived of access to the Superior Court with no ability to bring their legitimate
disputes to any other court because no other court had jurisdiction. The Court found that
the hearing fees regime thereby violated s. 96.

[35]

The Crown submits that the leave provisions in s. 17 of the CLPA are distinguishable
from the hearing fees struck down in Trial Lawyers on two bases:
(a) Section 17 does not prevent anyone from accessing Superior Courts; and
(b) the cost of a motion under s. 17 does not prevent litigants from accessing Superior
Courts.

[36]

In reference to the first basis the Crown noted that in Trial Lawyers the court found that
the hearing fees prevented middle-class litigants from accessing superior courts at all,
whereas s. 17 of the CLPA does not prevent anyone from accessing the Superior Court,
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but rather requires litigants with certain types of claims to obtain leave from the Superior
Court itself before proceeding with those claims. The Crown asserts that the applicants’
arguments respecting the “good faith/reasonable possibility” standard enacted by s. 17 are

Crown based on bad faith.
[37]

Moreover, the Crown submits that the full interpretation of how to apply the good
faith/reasonable possibility standard should be left to a court deciding a s. 17 motion for
leave. The section does not raise an issue of access to superior courts because it will be
the Superior Court that determines what the standard should be and whether it is met.

[38]

The Crown submits that a finding that Trial Lawyers prevents changes to the procedural
or substantive law of how superior courts decide tort claims would go beyond
guaranteeing a right of access to superior courts and would impose an unwarranted
limitation on the province’s jurisdiction over the “administration of justice in the
province” and “property and civil rights.”

[39]

With respect to the second basis for distinguishing Trial Lawyers, the Crown points out
that the jurisprudence demonstrates that legal fees are not analogous to hearing fees, such
as those with which Trial Lawyers was concerned. Unlike hearing fees, the legal costs of
the motion for leave under s. 17 are not within government’s control.

[40]

Moreover, unlike hearing fees that limit access to the courts themselves, legal fees impact
access to private legal services. The majority in Christie noted at para. 17 that the right
of access to the courts recognized in B.C.G.E.U. is not absolute, that the power of a
provincial legislature to pass laws in relation to the administration of justice under s.
92(14) implies the power of a province to impose at least some conditions on how and
when people have a right to access the courts, and that every limit on access to the courts
is not automatically unconstitutional.

[41]

The majority in Christie also rejected the argument that the rule of law requires or
guarantees a general right of access to legal services. The Charter only recognizes the
right to counsel in certain specific situations (see paras. 10, 17, 21-26).
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[42]

The Crown also submits that there is no evidence from the applicants that the cost of a
motion for leave under s. 17 prevents them, or any other litigant, from accessing the
Superior Court. The evidence of the costs of a motion under s. 17 of the CLPA led by the
relying upon it. Moreover, even if the applicants’ estimate of the costs of the motion is
accurate, this cannot support a finding that s. 17 of the CLPA prevents litigants from
accessing superior courts. The applicant provided no analysis of the plaintiffs’ ability to
pay the estimated costs of the motion, or any analysis more generally of other claimants’
abilities to pay the costs of such a motion. This may be contrasted with the evidence in
Trial Lawyers where the British Columbia Court of Appeal and the majority of the
Supreme Court relied on expert economic evidence, upon which the majority of the court
relied to find that a “segment of society is effectively denied the ability to bring their
matter before the Superior Court.”

[43]

The Crown also submits, as acknowledged by the applicants, that the constitutional
principle of the rule of law is not an independent basis for striking down legislation,
although it may be relevant to interpreting s. 96 of the Constitution Act, 1867.

[44]

In any event, the Crown argues that the principle of the rule of law does not assist the
applicants as they have not established that s. 17 of the CLPA prevents litigants from
accessing the Superior Court.

[45]

The Crown also submits that the Supreme Court of Canada has explicitly held that the
rule of law does not include a principle that government cannot change the substantial
law that applies to the Crown, citing the case of British Columbia v. Imperial Tobacco
Canada Ltd.,, 2005 SCC 49, [2005] 2 S.C.R. 473 at paras. 7-9, 63-64 and 73-75.
Issues

[46]

The following issues are raised by the application:
(1) Is s. 17 of the CLPA constitutionally valid?
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(2) If not, what is the appropriate remedy?
[47]

The determination of issue (1) rests upon whether s. 96 of the Constitution Act, 1867 is

Crown (or its agents) alleging bad faith or misfeasance in public office to obtain leave of
the court to do so in circumstances where the defendant Crown is not obliged to make
any documentary discovery or to submit to any oral examination.
[48]

In a comparable fashion to Trial Lawyers, this question engages the questions of a) the
limits of the scope of provincial authority over the administration of justice under s.
92(14) of the Constitution Act, 1867 and b) whether that authority, by the enactment of s.
17 of the CLPA, can be exercised harmoniously with the core jurisdiction of the
provincial superior courts protected by s. 96.
Analysis
(a) Guiding principles respecting s. 96 protection of access to superior courts

[49]

Section 96 of the Constitution Act, 1867 provides as follows:
96. Appointment of Judges
The Governor General shall appoint the Judges of the Superior, District, and County
Courts in each Province, except those of the Courts of Probate in Nova Scotia and
New Brunswick.

[50]

As indicated above, it is undisputed that s. 96 goes beyond the question of jurisdiction to
appoint superior court judges. It also protects the core jurisdiction of the superior courts
which includes arbitrating and resolving private law disputes, including disputes
involving the Crown. The jurisprudence demonstrates that an important aspect of the
protection guaranteed by s. 96 is in relation to barriers, including barriers erected by
legislation, to the ability of litigants to access superior courts, as exemplified by the
Supreme Court of Canada decisions in B.C.G.E.U., Christie, and Trial Lawyers.
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[51]

In B.C.G.E.U. the Chief Justice of the Superior Court of British Columbia issued an ex
parte injunction, on his own motion, restraining picketing at courthouses in the province
during a legal strike by the British Columbia Government Employees’ Union against the

setting aside the injunction which was dismissed by the Chief Justice. An appeal by the
union to the British Columbia Court of Appeal was dismissed, and its further appeal to
the Supreme Court of Canada was also dismissed.
[52]

The following observations of Dickson, C.J., writing for five of the six judges who
participated in the judgment (McIntyre, J. writing separate concurring reasons) respecting
the connection between access to the courts and the rule of law at para. 31 are worth
repeating at this juncture:
There cannot be a rule of law without access, otherwise the rule of law is replaced by
a rule of men and women who decide who shall and who shall not have access to
justice.

[53]

At para. 32 Dickson, C.J. adopted the following passage from the judgment of the British
Columbia Court of Appeal (see [1985] B.C.J. No. 193 at para. 25):
We have no doubt that the right to access to the courts is under the rule of law one of
the foundational pillars protecting the rights and freedoms of our citizens. It is the
preservation of that right with which we are concerned in this case. Any action that
interferes with such access by any person or groups of persons will rally the court's
powers to ensure the citizen of his or her day in court. Here, the action causing
interference happens to be picketing. As we have already indicated, interference from
whatever source falls into the same category.

[54]

At issue in Christie was a 7% tax on the purchase price of legal services imposed by the
Province of British Columbia. The applicant was a lawyer who worked with poor and
low-income people. The chambers judge found that some of the applicant’s clients could
not obtain needed legal services due to the tax and inferred that the imposition of the tax
in fact denied access to justice in some cases of low-income clients. The chambers judge
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declared the Act imposing the tax ultra vires the province to the extent that it applied to
legal services provided for low-income persons. The majority of the Court of Appeal
accepted the chambers judge’s findings and her legal conclusion that there is a

[55]

The Supreme Court of Canada allowed the appeal, concluding that there is no
“constitutional entitlement to legal services in relation to proceedings in courts and
tribunals dealing with rights and obligations” (see para. 29).

[56]

In considering the effect of B.C.G.E.U. in relation to the question of “whether access to
justice is a fundamental constitutional right that embraces the right to have a lawyer in
relation to court and tribunal proceedings,” the Court stated at para. 17:
The right affirmed in B.C.G.E.U. is not absolute. The legislature has the power to pass
laws in relation to the administration of justice in the province under s. 92(14) of the
Constitution Act, 1867. This implies the power of the province to impose at least some
conditions on how and when people have a right to access the courts. Therefore
B.C.G.E.U. cannot stand for the proposition that every limit on access to the courts is
automatically unconstitutional.

[57]

At para. 23 the Court observed:
The issue, however, is whether general access to legal services in relation to court and
tribunal proceedings dealing with rights and obligations is a fundamental aspect of the
rule of law. In our view, it is not. Access to legal services is fundamentally important
in any free and democratic society. In some cases, it has been found essential to due
process and a fair trial. But a review of the constitutional text, the jurisprudence and
the history of the concept does not support the respondent's contention that there is a
broad general right to legal counsel as an aspect of, or precondition to, the rule of law.

[58]

As indicated above, Trial Lawyers was concerned with legislation in the Province of
British Columbia that imposed court hearing fees which the court found had the effect of
depriving many people of modest means of access to the courts.
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[59]

McLachlin C.J. began her analysis by observing that the provincial legislature, through
the exercise of its power to pass laws in relation to the administration of justice in the
province under s. 92(14), may impose hearing fees to defray some of the cost of

discourage frivolous or inappropriate use of the courts (see para. 21).
[60]

However, the power of the province to impose hearing fees is not unlimited. McLachlin,
C.J. noted at para 24 that this power “must be consistent with s. 96 of the Constitution
Act, 1867 and the requirements that flow by necessary implication from s. 96.”

[61]

At para. 30 McLachlin C.J. stated that s. 96 restricts the legislative competence of both
provincial legislatures and Parliament to enact legislation that abolishes the superior
courts or removes part of their core or inherent jurisdiction. At para 31 she cast the
question for determination as “whether legislating hearing fees that prevent people from
accessing the courts infringes on the core jurisdiction of the superior courts.”

[62]

McLachlin C.J. answered this question in the affirmative by the passage at para. 32 of her
reasons quoted at para. 17 above.

[63]

At paras. 33-37 McLachlin C.J.C. demonstrated that the jurisprudence under s. 96
supports the court’s conclusion, making specific reference to Reference re Residential
Tenancies Act (Ontario), [1981] 1 S.C.R. 714; MacMillan Bloedel Ltd. v. Simpson,
[1995] 4 S.C.R. 725; and Crevier v. Quebec (Attorney General), [1981] 2 S.C.R. 220 and
noted at para. 33 that the thread throughout these cases is that laws may impinge on the
core jurisdiction of the superior courts by denying access to the powers traditionally
exercised by them.

[64]

At para. 36 McLachlin C.J. stated that “the province’s powers under s. 92(14) must be
exercised in a manner that is consistent with the right of individuals to bring their cases to
the superior courts and have them resolved there.”

[65]

She went on at para. 37 to observe that the right of Canadians to access the superior
courts flows by necessary implication from the express terms of s. 96 of the Constitution,
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and accordingly, the province does not have the power under s. 92(14) to enact legislation
that prevents people from accessing the courts.

principle, and access to the superior courts
[66]

Although the foregoing analysis sufficed to resolve the fundamental issue of principle in
the appeal namely consistency of the hearing fees scheme with s. 96, McLachlin C.J.
went on to address considerations relating to the rule of law, noting at para. 38 that access
to the courts is essential to the rule of law. At para. 39 she stated that “as access to justice
is fundamental to the rule of law, and the rule of law is fostered by the continued
existence of the s. 96 courts, it is only natural that s. 96 provide some degree of
constitutional protection for access to justice.”

[67]

Citing the reasons of Newbury, J.A. of the British Columbia Court of Appeal in Christie
at paras. 68-69, McLachlin C.J. made the following observations at para. 40:
If people cannot challenge government actions in court, individuals cannot hold the
state to account — the government will be, or be seen to be, above the law. If people
cannot bring legitimate issues to court, the creation and maintenance of positive laws
will be hampered, as laws will not be given effect. And the balance between the state's
power to make and enforce laws and the courts' responsibility to rule on citizen
challenges to them may be skewed.

[68]

McLachlin C.J. reached the following conclusion at para. 43:
s. 92(14), read in the context of the Constitution as a whole, does not give the
provinces the power to administer justice in a way that denies the right of Canadians
to access courts of superior jurisdiction. Any attempt to do so will run afoul of the
constitutional protection for the superior courts found in s. 96.

[69]

As noted above, the Supreme Court of Canada recently dealt with the role of unwritten
constitutional principles, including the rule of law, in the interpretation of the
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Constitution. In Toronto (City) Wagner C.J. made the following observations at para. 75
respecting the use of the rule of law in Trial Lawyers:

interpretive aid to s. 96, which in turn was used to narrow provincial legislative
authority under s. 92(14). The rule of law was not being used as an independent basis
for invalidating the impugned court fees. In this way, McLachlin C.J.'s reasoning
simply reflects a purposive interpretation of s. 96 informed by unwritten constitutional
principles.
(c) Legislative screening mechanisms which affect access to the courts
[70]

It can be observed that, in pursuance of their power to pass laws in relation to the
administration of justice under s. 92(14) of the Constitution Act, 1867, provinces have
often enacted legislation or promulgated regulations that implement screening
mechanisms that may affect or limit the ability of litigants to bring their disputes to
superior courts for adjudication, or to utilize certain procedures of the court, including
trials, in order to do so. The following is a non-exhaustive list of some of the notable
screening mechanisms that have been enacted in Ontario:
(a) Rule 21.01 of the Rules of Civil Procedure by which a party may move to have a
proceeding or issue in a proceeding, determined prior to trial. Para. 21.01(1)(a)
permits a question of law raised by a pleading to be determined under certain
specified circumstances and para. (b) permits a pleading to be struck out on the
ground that it discloses no reasonable cause of action or defence;
(b) Rules 2.1.01 and 2.1.02 of the Rules of Civil Procedure, which afford the court
authority, on its own initiative, to stay or dismiss a proceeding or a motion if the
proceeding or motion appears on its face to be frivolous or vexatious or otherwise an
abuse of the process of the court;
(c) The Courts of Justice Act, R.S.O. 1990, c. C.43, s. 140 which provides that where
judge of the Superior Court is satisfied that a person has persistently and without
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reasonable grounds instituted vexatious proceedings in any court or conducted a
proceeding in any court in a vexatious manner, the judge may order that no further
proceedings be instituted by the person in any court, or a proceeding previously

Court;
(d) Rule 20.04(2) of the Rules of Civil Procedure, which directs the court to grant
summary judgment (i.e. without a trial) if the court is satisfied that there is no genuine
issue requiring a trial with respect to a claim or defence; and
(e) The Class Proceedings Act, 1992, which requires a person who commences a class
proceeding on behalf of members of the class to make a motion to a judge of the court
for an order certifying the proceeding as a class proceeding and appointing the person
representative plaintiff.
[71]

The legislative screening mechanism that is most analogous to s. 17 of the CLPA is
subsection 138.8(1) of the Securities Act, which affects actions commenced under s.
138.3 of the Act based upon alleged misrepresentation in the secondary securities market.
It is apparent that the “good faith/reasonable possibility of success” test in s. 17 of the
CPLA was modelled on the test in subsection 138.8(1) of the Securities Act. The
subsection provides as follows:
138.8(1) Leave to proceed
No action may be commenced under section 138.3 without leave of the court granted
upon motion with notice to each defendant. The court shall grant leave only where it is
satisfied that,
(a) the action is being brought in good faith; and
(b) there is a reasonable possibility that the action will be resolved at trial in favour of
the plaintiff.
138.8(2)
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Upon an application under this section, the plaintiff and each defendant shall serve
and file one or more affidavits setting forth the material facts upon which each intends

138.8(3)
The maker of such an affidavit may be examined on it in accordance with the rules of
court.
[72]

Each of the screening mechanisms referred to above includes safeguards to ensure
meaningful access to the court.

[73]

Rule 21.01 permits a litigant to have their claim or defence determined on its merits by
presuming the facts alleged in the impugned pleading to be true for the purpose of the
motion to strike.

[74]

With respect to rules 2.1.01 and 2.1.02 and s. 140 of the Courts of Justice Act,
McLachlin, C.J. noted at para. 47 of Trial Lawyers that “there is no constitutional right to
bring frivolous or vexatious cases, and measures that deter such cases may actually
increase efficiency and overall access to justice.” In any event, rules 2.1.01 and 2.1.02
preserve meaningful access by providing that the plaintiff, applicant or moving party be
given notice and an opportunity to make written submissions to the court prior to the
making of an order staying or dismissing a proceeding or motion on the basis that it is
frivolous or vexatious or an abuse of process. Section 140 provides that a litigant who has
been found to have initiated vexatious proceedings or conducted a proceeding in a
vexatious manner may apply for leave to bring a further proceeding or to continue a
proceeding.

[75]

On motions for summary judgment under r. 20.04, responding parties are afforded the
opportunity to respond by affidavit, conduct cross examinations of the moving party and
of non-parties, and to make full submissions. Summary judgment will only be granted if
it is found that there is no genuine issue requiring a trial and the judge is able to reach a
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fair and just determination on the merits (see Hyrniak v. Mauldin, 2014 SCC 7, [2014] 1
S.C.R. 87, at para. 49).
Notably, s. 138.8 of the Securities Act also includes procedural safeguards to ensure
meaningful access by a claimant to the court. The plaintiff and the defendant on a motion
for leave are each required to file affidavits setting out the facts they intend to rely upon,
and every affiant may be required to submit to cross-examination. Moreover, s. 138.8
does not alter or override s. 131(1) of the Courts of Justice Act respecting costs, and in
particular, that the costs of and incidental to a proceeding or a step in a proceeding are in
the discretion of the court, and the general rule that costs follow the event.
[77]

Aspects of section 17 of the CPLA appear to be without precedent in Canadian law. The
Crown pointed to no other legislative screening mechanism requiring a plaintiff who
intends to proceed with an action, whether against the Crown or otherwise, to first satisfy
the court that there is a reasonable possibility that their claim would succeed while
denying to the claimant any right to documentary or oral discovery from the defendant.
(d) Challenge to s. 17 based on economic grounds

[78]

I am not satisfied that the constitutional protection of access to the courts afforded by s.
96 is engaged by the financial cost, comprised almost exclusively of legal fees, to the
applicants and other litigants of bringing motions for leave pursuant to s. 17 of the CLPA.

[79]

As noted above, the Supreme Court of Canada in Christie determined that general access
to legal services in relation to court and tribunal proceedings dealing with rights and
obligations is not a fundamental aspect of the rule of law.

[80]

In my view, under the authority of Christie, legislation enacted pursuant to the
legislature’s jurisdiction over the administration of justice, which may have the effect of
causing represented litigants to incur high legal costs is not vulnerable to constitutional
challenge under s. 96 on that basis.
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[81]

In the event that I am wrong in the foregoing conclusion, I nevertheless find that there is
an insufficient evidentiary foundation on the record to support the applicants’
constitutional challenge to s. 17 of the CLPA based on the estimated costs of bringing a

[82]

In the case of Cambie Surgeries Corporation v. British Columbia (Attorney General),
2018 BCCA 385, (leave to appeal refused [2018] S.C.C.A. No. 526) Willcock J.A.,
writing for the panel at para. 53, adopted the following passages from the reasons of
Trudel J.A. in Canada v. Stanley J. Tessmer Law Corporation., 2013 FCA 290, (leave to
appeal refused [2014 CarswellNat 1115 (S.C.C.)], at paras. 9 and 10:
. . . The Supreme Court of Canada has made clear that "Charter decisions should not
and must not be made in a factual vacuum" (MacKay v. Manitoba, [1989] 2 S.C.R.
357 at page 361). As well, in Danson v. Ontario (Attorney General), [1990] 2 S.C.R.
1086, at p. 1099 [Danson], the Supreme Court of Canada affirms that it has been
vigilant "to ensure that a proper factual foundation exists before measuring legislation
against the provisions of the Charter, particularly where the effects of impugned
legislation are the subject of the attack" [Emphasis added by Trudel J.A.].
…in Christie, the Supreme Court cautioned against deciding constitutional cases
without an adequate evidentiary record (at paragraph 28).

[83]

I am persuaded by the submissions of Crown counsel that the applicants’ evidence
relating to the costs of the motion under s. 17 suffers from serious deficiencies including:
(a) the cost estimate provided is one lawyer’s assertion as to the probable cost of
litigating such a motion and was not tendered or qualified as expert evidence;
(b) no detail is provided on how the estimate was arrived at, such as a breakdown of the
costs, including the number of hours of legal services that it would represent or the
hourly rate of counsel;
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(c) while the evidence apparently proceeds by an analogy to motions under the Securities
Act, it does not include any analysis of the average costs of motions under that

(d) the evidence does not include any analysis of the applicants’ ability to pay the
estimated costs of the motion or more generally of other claimants’ ability to pay such
costs. No information was provided about the applicants’ (two of which are
corporations) financial situation or even whether they would be expected to pay the
costs of the motion, for example, because of a contingency arrangement between the
applicants and their lawyers.
[84]

The economic evidence led by the applicants contrasts markedly from the expert
evidence led by the applicant in Trial Lawyers that the trial judge accepted in making a
factual finding that the hearing fees scheme placed an undue hardship on litigants and
impeded the right of British Columbians to bring legitimate cases to court (see para. 50).

[85]

In Christie, the Court made reference, at para. 28, to the lack of sufficiency of the
evidentiary basis on which the plaintiff based his claim, particularly in view of the
magnitude of what was being sought, namely, the striking out of an otherwise
constitutional provincial tax. The court went on to add the following comments:
…the economics of legal services may be affected by a complex array of factors,
suggesting the need for expert economic evidence to establish that the tax will in fact
adversely affect access to justice. Without getting into the adequacy of the record in
this case, we note that this Court has cautioned against deciding constitutional cases
without an adequate evidentiary record: R. v. Videoflicks Ltd., [1986] 2 S.C.R. 713
(S.C.C.), at pp. 762 and 767-68, per Dickson C.J.; MacKay v. Manitoba, [1989] 2
S.C.R. 357 (S.C.C.), at p. 361; Danson v. Ontario (Attorney General), [1990] 2 S.C.R.
1086 (S.C.C.), at p. 1099.
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(e) Challenge to s. 17 based on procedural grounds
[86]

The second ground for the applicants’ constitutional challenge to s. 17 of the CLPA is

government actors to account having meaningful access to the Superior Court to have
their cases determined on their merits.
[87]

In B.C.G.E.U. a physical and psychological barrier represented by union picketing
outside courthouses was found to constitute an unlawful barrier to access to the superior
courts on the basis that it interfered with the rule of law.

[88]

The Supreme Court in Trial Lawyers found that a financial barrier, represented by
hearing fees imposed by legislation which had the effect of depriving litigants of modest
means of access to the Superior Court was unconstitutional, by infringing section 96 of
the Constitution Act, 1867.

[89]

In the case at bar the Crown acknowledged implicitly in its Factum, and explicitly in
submissions, that unconstitutional barriers to access to the Superior Court which could be
imposed by legislation may be procedural in nature. I see no reason in principle why this
should not be the case.

[90]

As indicated above, Dickson C.J. in B.C.G.E.U. adopted the following observation in the
judgment of the British Columbia Court of Appeal:
Any action that interferes with [access to the courts] by any person or groups of
persons will rally the court’s powers to ensure the citizen of his or her day in court.
Here, the action causing interference happens to be picketing. As we have already
indicated, interference from whatever source falls into the same category (underling
added).

[91]

Barriers to access to the Superior Court may exist on a spectrum. Many such barriers
represent legitimate exercises of the power of the legislature to impose some conditions
on how and when people have a right to access the courts pursuant to its constitutional

2022 ONSC 883 (CanLII)

that it imposes a procedural barrier to litigants seeking to hold government and

107
Page: 30
power to pass laws in relation to the administration of justice in the province. This was
recognized by the Supreme Court of Canada in Christie in the passage quoted at para. 55
above. The screening mechanisms referred to above serve as examples of the legitimate

having among their objects the enhancement of access to the courts on a societal level,
thereby promoting overall access to justice.
[92]

At the other end of the spectrum may exist legislative barriers, such as the hearing fees in
Trial Lawyers, which are inconsistent with s. 96 of the Constitution Act, 1867 and the
requirements that flow by necessary implication from s. 96, and are therefore
unconstitutional (see Trial Lawyers at para. 24).

[93]

I am unable to accept the Crown’s submission that there may be no interference with
access to the Superior Court occasioned by s. 17 of the CLPA because litigants are
directed by the section to seek leave to proceed with claims based on bad faith and
misfeasance in public office from the Superior Court itself and that it will be the Superior
Court that determines what the standard should be for the granting of leave and whether it
is met.

[94]

In my view the rule of law, which informs a proper interpretation of s. 96, is met, not by
mere access to the court in the sense affording litigants the simple right to make
submissions, but rather by meaningful access to the court in the sense of ensuring that a
litigant’s claim is determined on its merits, including the right to present material
evidence.

[95]

In the case of R. v. Domm, (1996) 31 O.R. (3d) 540 (C.A.) at para. 12 Doherty, J.A.,
citing B.C.G.E.U. among other authorities, reinforced the principle that the rule of law
demands meaningful access to courts as follows:
Judicial orders are one manifestation of the law with which the state and the individual
must comply. The rule of law, however, does more than demand compliance with the
law. To validate this demand, the law must provide individuals with meaningful
access to independent courts with the power to enforce the law by granting appropriate
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and effective remedies to those individuals whose rights have been violated: Re
B.C.G.E.U., supra, at 298-299; Nelles v. Ontario, [1989] 2 S.C.R. 170 at 195-96:
Canadian Council of Churches v. R., [1992] 1 S.C.R. 236 at 250; Kourtessis v.

P. Hogg, Constitutional Law of Canada, 3rd ed. (Toronto: Carswell, 1992) at 1263.
[Emphasis added.]
[96]

Thus, the constitutionality of a legislative measure imposing a barrier will depend upon
the effect of the barrier on the ability of litigants to access the Superior Court to have
their disputes adjudicated on their merits. Adjudication on the merits is equivalent to the
granting of “appropriate and effective remedies.”

[97]

In addressing the question of the sufficiency of the evidentiary foundation for a
constitutional challenge, the Supreme Court in Christie spoke at para. 28 of the need for
there to be a “direct and inevitable causal link” between the alleged barrier (in that case a
tax on legal services) and obtaining access to justice.

[98]

In my view a direct and inevitable causal link has been shown between the barrier of
represented by section 17 of the CLPA which requires a plaintiff to show credible
evidence to support a finding that they have a reasonable possibility of succeeding
without access to any documentary or oral discovery from the defendant, and obtaining
access to justice.

[99]

As indicated previously, the good faith/reasonable possibility of success test in s. 17 is
effectively identical to the test in s. 138.8 of the Securities Act. In Theratechnologies at
paras. 38 and 39, the Supreme Court of Canada, held, in the securities context, that:
…the threshold should be more than a "speed bump"… and the courts must undertake
a reasoned consideration of the evidence to ensure that the action has some merit. In
other words, to promote the legislative objective of a robust deterrent screening
mechanism so that cases without merit are prevented from proceeding, the threshold
requires that there be a reasonable or realistic chance that the action will succeed.
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A case with a reasonable possibility of success requires the claimant to offer both a
plausible analysis of the applicable legislative provisions, and some credible evidence
in support of the claim. This approach, in my view, best realizes the legislative intent
the time and expense they impose — are avoided. I agree with the Court of Appeal,
however, that the authorization stage under s. 225.4 should not be treated as a minitrial. A full analysis of the evidence is unnecessary. If the goal of the screening
mechanism is to prevent costly strike suits and litigation with little chance of success,
it follows that the evidentiary requirements should not be so onerous as to essentially
replicate the demands of a trial. To impose such a requirement would undermine the
objective of the screening mechanism, which is to protect reporting issuers from
unsubstantiated strike suits and costly unmeritorious litigation. What is required is
sufficient evidence to persuade the court that there is a reasonable possibility that the
action will be resolved in the claimant's favour.
[100] In my view, the court can take judicial notice of the facts referred to by Dean
Chamberlain in her commentary quoted at para. 23 above, that:
(a) bad faith is essentially a state of mind;
(b) bad faith is difficult to prove without at least some evidence from the defendant; and
(c) proving bad faith may require disclosure of internal communications of the defendant
showing that an official was acting for an improper purpose or with bias against the
plaintiff.
[101] Judicial notice is the acceptance by a court, without the requirement of proof, of any fact
or matter that is so generally known and accepted in the community that it cannot be
reasonably questioned, or any fact or matter that can readily be determined or verified by
resort to sources whose accuracy cannot reasonably be questioned (see Paciocco and
Stuesser, The Law of Evidence (rev. 5th ed.) p.469).
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[102] As was observed by the Supreme Court in Theratechnologies, promoting a robust
deterrent screening mechanism so that cases without merit are prevented from proceeding
is a valid legislative objective in the context of claims based on alleged secondary

[103] Likewise, implementing a robust deterrent screening mechanism to prevent unmeritorious
claims against the Crown based on bad faith or misfeasance in public office from
proceeding also represents a valid legislative objective, and does not, by itself, prevent
access to the Superior Court in a way that is contrary to s. 96 of the Constitution Act,
1867. As exemplified by the statements of the Premier and the office of the Attorney
General referred to above, the valid legislative objectives of s. 17 of the CLPA include
the enhancement of access to timely justice by clearing backlogs in the judicial system
and reducing the cost of administering the judicial system, thereby permitting more
public resources to be devoted to other government priorities.
[104] However, as was the case with hearing fees in Trial Lawyers, the legislature’s power to
erect screening mechanisms is not unlimited. The exercise of this power “must be
consistent with s. 96 of the Constitution Act, 1867 and the requirements that flow by
necessary implication from s. 96” (see Trial Lawyers para. 24).
[105] In my view, prohibiting any documentary or oral discovery of the defendant as an
integral part of the screening mechanism does prevent many claimants who may well
have meritorious claims against the Crown based on bad faith or misfeasance in public
office from having meaningful access to the Superior Court in a way that is inconsistent
with s. 96 and the requirements that flow by necessary implication from s. 96. This
inconsistency is brought about by barring such claimants from any realistic and effective
means of presenting sufficient, credible and necessary evidence to satisfy the court that
there is a reasonable possibility that their claims would succeed.
(f) Finding of Unconstitutionality
[106] For the foregoing reasons I find that s. 17 of the Crown Liability and Proceedings Act,
2019, S.O. 2019, c. 7, Sched 17 is inconsistent with s. 96 of the Constitution Act, 1867.
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What is the appropriate remedy?
[107] The applicant seeks a declaration pursuant to s. 52(1) of the Constitution Act, 1982, that

[108] That section reads:
52. (1) The Constitution of Canada is the supreme law of Canada, and any law that is
inconsistent with the provisions of the Constitution is, to the extent of the
inconsistency, of no force or effect.
(a) Guiding principles
[109] The Supreme Court of Canada in the case of Ontario (Attorney General) v G., 2020 SCC
38, gave direction on how s. 52(1) is to be applied by lower courts in crafting a remedy
following a finding of inconsistency between a challenged law and the Constitution.
[110] Karakatsanis J., writing for the majority, stated that the first step in crafting an
appropriate remedy in a given case, is determining the extent of the legislation’s
inconsistency with the Constitution (para. 108).
[111] The second step is determining the form that a declaration should take, as remedies other
than full declarations of invalidity should be granted when the nature of the violation and
the intention of the legislature allow for them. These alternate remedies, tailored to the
breadth of the violation, should be employed when possible so that the constitutional
aspects of legislation are preserved, and include the remedies of reading down, reading
in, and severance (para. 112).
[112] Reading down “is when a court limits the reach of legislation by declaring it to be of no
force and effect to a precisely defined extent” and is an appropriate remedy when “the
offending portion of the statute can be defined in a limited manner” (para. 113).
[113] Reading in “is when a court broadens the grasp of legislation by declaring an implied
limitation on its scope to be without force or effect” and is an appropriate remedy when
the inconsistency with the Constitution can be defined as “what the statute wrongly
excludes rather than what it wrongly includes” (para. 113).
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[114] Severance “is when a court declares certain words to be of no force or effect, thereby
achieving the same effects as reading down or reading in, depending on whether the
severed portion serves to limit or broaden the legislation’s reach.” Severance is
legislation” (para. 113).
[115] At para. 114 Karakatsanis J. cautioned against granting these tailored remedies in the
wrong circumstances, as they can intrude on the legislative sphere, noting that:
…tailored remedies should only be granted where it can be fairly assumed that the
legislature would have passed the constitutionally sound part of the scheme without
the unsound part and where it is possible to precisely define the unconstitutional
aspect of the law.
[116] At para. 116, Karakatsanis J. concluded that determining whether to strike down
legislation in its entirety or instead to grant one of the tailored remedies, depends on
whether the court can fairly conclude that the legislature would have enacted the law as
modified by the court. This approach respects the differing roles of courts and
legislatures, which are foundational to Canada’s constitutional architecture. The court
must determine whether the law’s overall purpose can be achieved without violating
rights and if a tailored remedy can be granted without intruding on the role of the
legislature, as such a remedy will preserve the law’s constitutionally compliant effects
along with the benefit that law provides to the public. This serves the rule of law by
ensuring that the legislation complies with the Constitution and by securing the public
benefit of laws where possible (para.116).
[117] Beyond a consideration of whether a tailored remedy is appropriate in the circumstances,
the court may also consider whether to delay the effect of a declaration of invalidity to
enable the legislature to remedy the constitutional infringement.
[118]

At para. 117 Karakatsanis J. observed that “there are times when an immediately
effective declaration of invalidity would endanger an interest of such great importance
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appropriate “where the offending portion is set out explicitly in the words of the
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that, on balance, the benefits of delaying the effect of that declaration outweigh the cost
of preserving an unconstitutional law.”

majority, stated at para. 1 that a declaration of constitutional invalidity will be suspended
to permit the legislature to respond only in “exceptionally rare cases.” Such a suspension
is only justified “where a compelling public interest, grounded in the Constitution,
outweighs the harms of temporarily maintaining the unconstitutional law.”
[120] At para. 31 Karakatsanis J. emphasized that only “a compelling public interest will
warrant a suspension” which will be the case only in rare circumstances, and the
suspension “must not last longer than is necessary for the government to address the
constitutional infirmity.”
(b) Application of the principles
[121] At the first step, the inconsistency of s. 17 of the CLPA with s. 96 of the Constitution Act,
1867 lies not in the implementation of a screening mechanism requiring claimants
proposing to bring an action against the Crown (including officers and employees) to
satisfy the court that the action is brought in good faith and that there is a reasonable
possibility of it succeeding. As indicated previously, it is not unusual for provincial
legislatures, in the exercise of their jurisdiction over the administration of justice in the
province, to impose screening mechanisms which may limit or affect a litigant’s access to
the court or to certain court procedures such as a trial. The screening methods are often
directed to increasing access to justice generally and reducing the cost of the
administration of justice by barring unmeritorious claims or defences, barring frivolous
and vexatious claims, and streamlining court processes.
[122] Nor does the inconsistency derive from the provision exempting the Crown from any
obligation to file an affidavit in response to a motion for leave. Such a provision does not
impact the plaintiff’s meaningful access to the Superior Court. The plaintiff’s affidavit in
support of the motion for leave may be so deficient or uncontroversial that delivery by
the defendant of a responding affidavit may not be warranted. The provision requiring the
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plaintiff to file an affidavit of documents on a motion for leave similarly does not affect
the plaintiff’s access to the Superior Court in an unconstitutional manner. Nor does the

[123] The inconsistency with s. 96 lies solely in the provisions relieving the Crown from being
subject to any obligation to give documentary or oral discovery as an integral part of the
screening mechanism implemented by s. 17, thereby depriving plaintiffs with meritorious
claims from having any effective means of access to sufficient and necessary evidence to
satisfy the court that the claim may possibly succeed.
[124] In my view, the utilization of one of the tailored remedies of reading in, reading down or
severance is not warranted in the circumstances of this case. As noted above, the
Supreme Court of Canada in G. cautioned against granting tailored remedies as they may
intrude on the legislative sphere. I am unable to find that it can be fairly assumed that the
legislature would have passed the constitutionally sound part of the scheme represented
by s. 17 of the CLPA without the unsound part.
[125] In Trial Lawyers McLachlin C.J. noted at para. 66 that “reading in” is a remedy sparingly
used and is available only when it is clear that the legislature, faced with a ruling of
unconstitutionality, would have made the change proposed. She was not satisfied that this
condition was met. She found at para. 68 that the proper remedy was to declare the
hearing fees scheme as it stood unconstitutional and leave it to the legislature or the
Lieutenant Governor in Council in that case to enact new provisions, should they choose
to do so.
[126] In my view the same considerations apply in the case at bar. It is noted that the Crown
made no submissions that a tailored remedy should be considered by the court in the
event that s. 17 of the CLPA was found to be inconsistent with s. 96 of the Constitution
Act, 1867.
[127] In order to make s. 17 constitutionally valid, subsections 17(5) and (6), which relieve the
defendant from being subject to discovery or the inspection of documents, or to
examination for discovery, would have to be read down and a provision read in affording
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provision providing that each party to the leave motion bear their own costs.
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the claimant discovery rights against the defendant in order to permit the court to make a
determination on the merits of whether there is a reasonable possibility that the claim
would be resolved in the claimant’s favour. It is for the legislature to define the specifics

the appropriate remedy is to declare that s. 17 is of no force or effect, and leave it to the
legislature to enact a new provision setting up a screening mechanism for claims against
the Crown based on bad faith or misfeasance in public office, should they choose to do
so.
[128] The Crown likewise made no submission that the court should consider suspending a
declaration under s. 52(1) for any period of time to permit the legislature to respond. This
is not one of those rare cases where there is a compelling public interest, grounded in the
Constitution, that outweighs the harms of temporarily maintaining the unconstitutional
law.
Disposition
[129] For the foregoing reasons it is ordered and adjudged that section 17 of the Crown
Liability and Proceedings Act, 2019, S.O. 2019, c. 7, Sched. 17 is of no force or effect.
The stay of the proceeding in file CV-21-00000003-00CP at Cayuga is lifted.
Costs
[130] The parties are strongly encouraged to agree on the costs of the application.
[131] If the parties cannot agree on costs, the applicants may make written submissions as to
costs within 21 days of the release of these Reasons. The respondent Crown has 14 days
after receipt of the applicants’ submissions to respond. The applicants have a further
seven days to make reply submissions. All such written submissions are to be forwarded
to me care of the Trial Coordinator at Brantford at the same email address used for the
release of these Reasons.
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of an applicable discovery mechanism and not the court. In my view, as in Trial Lawyers,
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[132] The initial submissions of each side shall not exceed six (6) double-spaced pages,
exclusive of Bills of Costs or Costs Outlines, and the reply submissions, if any, shall not

[133] If no submissions are received within this timeframe, the parties will be deemed to have
settled the issue of costs as between themselves.

D.A. Broad, J.
Released: February 10, 2022
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exceed three (3) such pages.
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NOTICE OF APPEAL
THE APPELLANT, HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO, APPEALS to the Court
of Appeal for Ontario from the judgment of the Honourable Justice Broad of the Superior Court of Justice
dated February 10, 2022, made at Cayuga, Ontario.
THE APPELLANT ASKS that the judgment be set aside and a judgment be granted as follows:
(1) That the appeal be allowed and the application be dismissed with costs;
(2) Such further and other relief as counsel may advise and this Court deems just.
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THE GROUNDS OF APPEAL are as follows:
1.

The honourable application judge:
a. erred in holding that s. 17 of the Crown Liability and Proceedings Act, S.O, 2019 c.17
[“CLPA”] is inconsistent with s. 96 of the Constitution Act, 1867 and therefore of no force
and effect pursuant to s. 52(1) of the Constitution Act, 1982;
b. erred in holding that s. 96 of the Constitution Act, 1867 applies to a change to the
substantive or procedural law of Crown liability;
c. erred by holding that s. 17 of the CLPA impedes access to superior courts;
d. erred by interpreting the unwritten constitutional principle of the rule of law to include a
right to have a tort claim against the Crown determined on its merits and a right of a plaintiff
in a tort claim against the Crown to present material evidence;
e. erred in using the unwritten constitutional principle of the rule of law as a basis to invalidate
s. 17 of the CLPA;
f. erred in his interpretation of, and reliance on, s. 138 of the Securities Act, which (contrary
to the findings of the application judge) does not require a defendant to produce affidavits
setting out the facts they intend to rely upon, make documentary production or submit to
oral examinations;

2
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g. erred in holding that s. 17 of the CLPA deprives a claimant of realistic and effective means
of presenting sufficient evidence to satisfy the court that there is a reasonable possibility
that his or her claim will succeed;
h. erred by taking judicial notice of facts that were central to the application and were not
readily determinable or verifiable by reference to sources whose accuracy cannot
reasonably be questioned; and
i. erred in lifting the stay of the proceeding in file CV-21-00000003-00CP at Cayuga.
THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS:
1.

Sections 6(1)(b) of the Courts of Justice Act, R.S.O. 1990, c. C.43;

2.

The appeal is from a final order of a judge of the Superior Court of Justice and no appeal lies to
the Divisional Court;

3.

Leave to appeal is not required for this appeal.

March 9, 2022

Ministry of the Attorney General
720 Bay Street 4th Floor
Toronto, Ontario M7A 2S9
Fax: 416-326-4015
S. Zachary Green (LSO No. 48066K)
Phone: 416-992-2327
Daniel Huffaker (LSO No. 56804F)
Phone: 416-326-4470
Ryan Cookson (LSO No. 61448D)
Phone: 416-389-2604
Counsel for the Appellants
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N3W 1C1
W. Peter Murray (LSO No. 13055N)
Tel 905 765 5414 (202)
Cell 905 971 7419
Fax 905 765 5144
Counsel for the Respondents
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DATE: March 29, 2022
ONTARIO
SUPERIOR COURT OF JUSTICE
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JOHN DOUGLAS CAMPBELL

)

KAREN JESSIE CAMPBELL

)
Applicants

– and –

)
)
)

HER MAJESTY THE QUEEN

)
Respondent

Gordon Petch and Stephanie Fleming,
Counsels for the Applicants

Shahana Kar and Andi Jin,
Counsels for the Respondent

REASONS FOR DECISION
JOHNSTON, J.
[1] These are Reasons for Decision upon the motion by the Plaintiff’s; John Douglas

Campbell and Karen Jessie Campbell, who seek Leave pursuant to Section 17 of
the Crown Liability and Proceeding Act, [CLPA], to continue their action against
Her Majesty the Queen in Right of Ontario (Ontario). The Campbell’s in their
claim allege that the Crown in the Right of Ontario acted in ‘bad faith’ in making
certain regulatory decisions regarding approval of Environmental Compliance
Approval No. 7457-AX5SKQ for a stormwater management plan for a
subdivision built on a property abutting their land. The Plaintiffs allege that
Ontario was negligent in their regulatory decision making, and the negligence
amounted to bad faith. The negligence resulting in flood to their property,
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according to the Plaintiffs. Further, the Plaintiffs argue there is a ‘reasonable
possibility’ they will succeed with their claim against Ontario at trial;
accordingly, leave should be granted.
[2] For the Reasons that follow, I find the Plaintiffs have not met their onus and they

fail to satisfy the Court that there is a ‘reasonable possibility’ they will succeed
with a claim against Her Majesty on the grounds of Bad faith. Accordingly, the
motion is dismissed.
Background:
[3] The Plaintiffs bring their claims against this Defendant {Ontario, Ministry of the

Environment, Conservation and Parks ‘MECP’} and numerous others involved
in the design, build and approval of a stormwater management works.
[4] The Plaintiffs alleges part of their lands have been flooded due to a subdivision

development on neighboring property with inadequate accompanying stormwater
management works (the ‘Works’)
[5] As against MECP, the Plaintiffs acknowledge their claim is based in regulatory

negligence. They allege that MECP did the following:
1)

Negligently issued an Environmental Compliance Approval (the
‘ECA’) to the co-defendant I & L Andrews Developments Inc. (the
Developer), authorizing the Works to be completed and operated; and

2)

Negligently failed to exercise enforcement powers against the
Developer when it was discovered to have been unlawfully
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constructing the Works without the necessary Environmental
Compliance Approval, ECA.
[6] In December 2015, MECP became aware that the Developer began construction

on the Settler’s Point Subdivision, including having partially constructed the’
Works’, without the necessary ECA. On January 21, 2016, Novatech Engineers,
Planners, & Landscape Architects (Novatech) submitted an ECA application to
the Ministry in respect of the Works, on behalf of the Developer. There is no
dispute this application was after the construction had begun.
[7] In September 2016, the Ministry determined that the 2016 ECA Application was

premature because it was missing certain required studies and approvals,
including Planning Act approvals and approval from the Rideau Valley
Conservation Authority. The Director of the Ministry, at the time, cancelled the
2016 ECA Application. The Plaintiff’s claim is in relation to the second ECA
application by the developer, which was subsequently approved.
Position of the Parties:
Plaintiffs:
[8] The Plaintiffs claim that due to construction of the Subdivision on lands abutting

their lands. water was diverted to Tributary 1, and caused flooding in their
hayfields. The Plaintiffs allege that in turn, this flooding prevented them to
access to a 50 acre woodlot; due to the high bedrock of the area, which resulted
in increasingly saturating the shallow soils of both hayfields and the area
surrounding Tributary 1. According to the Plaintiffs, before the construction,
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Tributary 1 would be seasonally damp in spring and during particularly wet
autumns or mild rainy winters, with no impact upon the hayfields. They claim at
other times of the year the area was dry and passable. But, since the construction,
Tributary 1 is always filled with flowing water even in cold winter months and is
no longer passable. The Plaintiffs say the construction of the Subdivision has
caused the flooding and was not abated by the construction of the stormwater
works. In support of their allegation of negligence against the MECP, the
Plaintiffs filed an affidavit of Mr. Nikola Mocan, sworn February 25, 2021.
[9] In order to proceed, certain approvals were required to be issued by different

authorities, including MECP, in respect of the stormwater management works for
the Subdivision, as part of the development approval process. These Works
include a dry stormwater management pond, roadside ditches, an outlet channel
taking the flows from the Pond to Tributary 1, and related grading. It also
includes the diversion of drainage flows for approximate 11.3 ha of the
Subdivision and abutting lands of developer, from what is known a Tributary 2
to Tributary 1, thus increasing the volume of water draining to Tributary 1 by 76
% during non-peak times.
[10]

The Developer was required by the Environmental Protection Act RSO 1990

c. E 19 to apply to MECP to obtain approval of a Stormwater Management Plan;
SWMP, before construction of any Works, which is issued in the form of an ECA.
Also, the Developer was to have obtained a Development Permit from the Rideau
Vallegy Conservation Authority [RVCA] pursuant to s. 28 (c) of the
Conservation Authorities Act RSO 1990 c. 27 before the commencement of
construction.
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[11]

In 2015 I& L and its contractor Thomas Cavanagh Construction Limited

commenced without obtaining the required authorizations, construction of the
Works in the Subdivision. The Plaintiffs argue that MECP through its
environmental officer, failed to exercise appropriate enforcement measures
against the Developer. The MECP ought to have issued a ‘stop work order’,
according to the Plaintiff.
[12]

The Plaintiffs allege that following completion of the Subdivision and the

Works in October 2019, it was obvious that the Works were not sufficient to
control the excess surface and groundwater flows created by the construction of
the Subdivision to pre-development levels, so as to prevent the flooding of the
Campbell’s property. There is a video taken on March 26, 2021, which was
reviewed by the Mr. Mocan, the expert retained by the Plaintiffs. The video
purports to show waters seeping out of the Pond breaching the northern wall base
and wall of the Pond. According to the Plaintiffs this defect exists and renders
the Works unable to control the flows of water into the Channel and Tributary 1,
resulting in uncontrolled flooding on the Plaintiff’s property. The Plaintiffs say
the Ministry and other agencies knew of the problem, at the relevant times, and
failed to take action.
[13]

Mr. Nikola. Mocan, an engineer and president of C.F. Crozier & Associates

Inc, was retained for the purpose of providing a technical review of the
stormwater management strategy of the development known as Settlers Point
Subdivision. This expert evidence proffered by the Plaintiff is key to their claim
in negligence. The Plaintiffs argue there is no expert evidence to rebut their
expert, accordingly it ought to be accepted.
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[14]

In his affidavit, Mr. Mocan emphasized that the Works increased the peak

storm water flows into Tributary 1 and that the construction of the Subdivision
and its Works caused of the flooding of the Campbell Property. He opined that
the Works should not have been approved by the MECP, at any point. This was
particularly so, given the Plaintiffs had raised concerns regarding flooding on
their property during the construction of the Subdivision.
[15]

The Plaintiffs argue that the Ministry was negligent in failing to carry out an

independent review of Novatech’ s ‘purely theoretical’ modelling of the Works.
The Plaintiffs argue that according to the director at the time, Mr. Ahmed,
independent review was not done because it was not standard practice to do so,
due to time constraints and lack of required software.
[16]

Mr. Ahmed in his cross examination upon his affidavit filed in this matter,

confirmed that the final Novatech SWMP dated July 11, 20217 submitted in
support of the ECA was not independently review by MECP nor by RVCA. The
Plaintiffs argue that the Ministry approved Novatech’ s final SWMP and issued
the ECA without either of both of the Ministry and RVCA ever having
independently and comprehensively reviewed the same by an academically
qualified and experienced storm water management engineer. According to the
Plaintiffs’, if they have acted in accordance with their duty, they would not have
approved the ECA. The flooding of the Plaintiffs property would not have
happened.
[17]

In his summary beginning at paragraphs 32, 33 of his affidavit, Mr. Mocan

stated:
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Novatech’s approved stormwater management design and design
methodology does not meet the MECP’s Design Manual guidelines and
an ECA should never have been issued by MECP for the construction
of the stormwater management works as part of the Subdivision.
[18]

Mr. Mocan stated that according to the emails from the MECP dated June 24,

2019, , the ECA was issued partially in reliance upon the reports issued by the
RVCA. In relying upon this final approval, the MECP failed to take into
consideration the RVCA’s decision to limit their review to a mere watershed
analysis-stating that it was up to the MECP and other approval authorities to
assess whether the Works would be fit for purpose. In failing to carry out such a
complementary review to assess whether the Works would function as planned,
the MECP recklessly failed to adhere to their own guidelines about new SWMP
adhering to a post to pre-development standard and protecting groundwater and
surface water resources. The fact that the Campbell Property has subsequently
suffered from repeated flooding shows that the MECP failed to carry out such a
study.
[19]

Ms. Hamilton-Browne an enforcement officer for the MECP, attended the

Subdivision site on December 17, 2015; after the Works construction had begun,
without approval. The Plaintiffs argue as part of their negligence claim, the
enforcement action taken was inadequate and itself contributed to the flooding.
This could be a basis to find the Ministry acted in ‘bad faith’. The Plaintiffs also
state that it is relevant to know that Ms. Hamilton-Browne did not at any time
attend the Campbell’s property, after the December 2015 visit. Neither she, nor
anyone from the Ministry or RVCA attended to view the situation or to meet with
the Plaintiffs who were raising flooding concerns. The Plaintiffs say the RVCA
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wrongfully defaulted their approval duties to the Ministry and the Ministry
willingly agreed to assume the approval role of RVCA and assured the Plaintiffs
it would review all RVCA reports and all other materials before issuing an ECA.
[20]

The Plaintiff argues that MECP relied solely on the reports provided by

Novatech and thereby failed to make their own independent review of the data
provided. MEPC simply allowed Novatech to make the final decisions as to
whether the ECA and Development Permit would issue. This allowed I & L and
Cavanagh t proceed as they wished and to continue with the construction of
various homes and the additional services, unchecked without any storm water
regulatory control while the flooding of the Plaintiff property continued and
increased.
[21]

The Plaintiffs acknowledge that to succeed, their negligence claim against

Ontario must amount to Bad Faith. Under s. 8 of the CLPA Crown bodies are
liable in tort as if they were a person, inter alia, for any torts committed by an
officer or agent of the Crown. However, under s. 11 (2) of the CLPA, a cause of
action will only arise in respect of a regulatory decision which has caused damage
or loss as the result of negligence or the failure to take reasonable care where the
decision was not made in good faith.
[22]

The Plaintiffs allege the Ministry prior to their decision to issue the ECA on

May 2, 2019, were aware the flooding of the Campbell property continued. The
Ministry recklessly disregarded the erroneous conclusions reached in in the
Novatech SWMP and the serious concerns and requirements of the RVCA. The
Plaintiffs also argue the Ministry recklessly relied upon a memorandum dated
August 1, 2017, from RVCA suggesting RVCA had agreed with the 2017
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Novatech SWMP, when in fact the RVCA made it clear to the Ministry they had
not.
[23]

The Ministry had extensive discretion and power in relation to issuing the

ECA. The Ministry knowing of the problems of flooding outlined to them by the
Plaintiffs, could have chosen whether to issue the ECA, to impose conditions in
respect of the same, or to refuse to issue the ECA. The Plaintiffs’ position is that
by failing to conduct their own independent review to ensure that the SWMP was
fit for the purpose intended, the Ministry grossly negligent, to the extent it
amounts to Bad faith. MECP relied on the certification of the engineers that
prepared the final SWMP, and the Director failed to exercise his discretion and
essentially delegated that authority to Novatech. The Director according to the
Plaintiffs wrongfully relied on Novatech’s conclusions and in doing so he
delegated his decision -making powers to Novatech, contrary to his statutory
obligations.
[24]

The Plaintiffs argue that it has demonstrated sufficient evidence that it is

‘reasonably possible’ they can prove Bad Faith on the part of the Ministry. The
Plaintiffs correctly reiterate they are not required to demonstrate there was bad
faith , at this stage. It is enough to show that based on the evidence, it is
reasonably possible to succeed at trial. In support of the argument that the
conduct of the MECP amounted to bad faith, Plaintiff ‘s counsel cite the Supreme
Court of Canada decision of Finney v Barreau du Quebec. (2004) SCC 36, [2004]
2 S.C.R. 17 at para 39, that bad faith conduct includes both intentional fault and
serious carelessness or recklessness amounting to a ‘fundamental breakdown of
the orderly exercise of authority’ or ‘and actual abuse of power’. Counsel argues
that the Ministry abandoned the Plaintiffs and failed to protect their land, much
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to the same extent as the SCC found the Defendant in Finney abandoned the
plaintiff in that case.
[25]

In Summary, the Plaintiffs argue it has met the onus upon it to establish there

is evidence upon which this court should conclude there is a ‘reasonable
possibility of success at trial. Accordingly, the stay should be lifted and the
Plaintiff able to procced with its claim against Ontario. The Plaintiffs argue the
threshold is not particularly onerous, and is intended to simply weed out claims
without any chance of success.
Crown: Ontario
[26]

The Defendant, MECP, argues the sole issue for determination on this motion

is whether the Plaintiffs have met their onus of establishing there is a reasonable
possibility that the action would be resolved in their favour, based on Bad Faith.
Counsel for the Ministry argues that the evidence filed falls short of
demonstrating a reasonable possibility of success in the action, specifically that
the Ministry were not just negligent in their decision approving the ECA, or the
enforcement action it took against the Developer, but that the conduct amounts
to Bad faith. The Ministry disputes the Plaintiff’s suggestion that the test at this
stage is not particularly onerous. The Plaintiffs argue the test is simply to ‘weed
out cases that are clearly without merit’ and that the Legislature could not and
did not intend to create a high bar or threshold, given there is very little disclosure
at this stage in the proceeding. This Defendant argues the contrary, that the test
is high, due to the requirement of establishing ‘Bad faith’.
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[27]

The Ministry distinguishes the facts in Finney supra from the case at bar. In

Finney the conduct giving rise to liability was ‘so inexplicable that the Court was
compelled to find bad faith. No comparable conduct exists here, and the evidence
falls far short of what is necessary to establish bad faith. According to the
Defendant, “since the plaintiffs do not allege deliberate, malicious conduct on the
Ministry’s part, their claim at best, is in simple negligence. This is precisely the
type of claim that section 11 (2) is designed to bar.” The Ministry further argues
that the Plaintiffs reliance on the evidence of Mr. Mocan is flawed. Mocan
conducted a review ‘of a selective and incomplete record and then arrived at
unsubstantiated opinions, according to the Defendant. Mr. Mocan’s evidence
does not support even a ‘scintilla’ of bad faith, nor does it show reckless or
inexplicable conduct on the part of the Ministry to the degree necessary to infer
bad faith as set out in Finney. At best, his testimony amounts to a difference in
professional opinion on stormwater management issues suggesting, at its highest,
simple negligence by the Ministry.
[28]

Further the Defendant argues, Mr. Mocan opines that the Works did not

comply with the Stormwater Manual because post development peak flow rates
exceed pre-development rates. According to their submission, this opinion is
undermined by Mr. Mocan’s own admission that the Manual does not require
post-development peak flow rates to match pre-development rates as a ‘hard and
fast rule.’ Mr. Mocan also opines that the Ministry ought to have required
additional studies or monitoring conditions before issuing the ECA. Yet he
admits he reviewed an incomplete record and was unaware of the total universe
of information that was available to and considered by the Ministry when it issued
the ECA.
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[29]

Further, Ontario provided a ‘fulsome explanation for its’ enforcement

decisions and its decision to issue the ECA” Even if the explanations provided
for MEPC’s decisions are unreasonable or wrong, they do not amount to
‘inexplicable and incomprehensible’ conduct. The ability to show a reasonable
possibility of proving this standard at trial is the requirement for the Plaintiffs
to have a claim against the Defendant Ontario.
[30]

The Ministry argues, the record discloses no reckless or inexplicable conduct

by it and does not establish the type of inferred bad faith contemplated by the
Supreme Court in Finney. “The plaintiffs attempt to characterize differences of
opinion and unproven facts as a means of establishing bad faith to sidestep the
statutory immunity that would otherwise appley to bar their claim.”
Law:
[31]

The Plaintiffs claim herein has been deemed to be stayed by the operation of

17 of the Crown Liability and Proceedings Act, 2019, S.O. 2019 c. 7, Sched. 17
(the “CLPA”) which provides as follows:
(1) This section applies to proceedings brought against the Crown or an
officer or employee of the Crown that include a claim in respect of a
tort of misfeasance in public office or a tort based on bad faith
respecting anything done in the exercise or intended exercise of the
officer or employee’s powers or the performance or intended
performance of the officer or employee’s duties or functions.
(2)

A proceeding to which this section applies that is brought on or

after the day section 1 of Schedule 7 to the Smarter and Stronger Justice
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Act, 2020 comes into force may proceed only with leave of the court
and, unless and until leave is granted, is deemed to have been stayed in
respect of all claims in that proceeding from the time that it is brought.
(3)

On a motion for leave under subsection (2), the claimant shall, in

accordance with section 15 if applicable, serve on the defendant and
file with the court,
(a) an affidavit, or such other document as may be prescribed,
setting out a concise statement of the material facts on which the
claimant intends to rely; and (b) an affidavit of documents, or
such other document as may be prescribed, disclosing, to the full
extent of the claimant’s knowledge, information and belief, all
documents relevant to any matter in issue in the proceeding that
are or have been in the claimant’s possession, control or power.
(4)

On a motion for leave under subsection (2), the defendant may

serve on the claimant and file an affidavit, or such other document as
may be prescribed, setting out a concise statement of the material facts
on which the defendant intends to rely for the defence, but is not
required to do so.
(5)

No person may be examined or summoned for examination on

the contents of an affidavit or prescribed document referred to in
subsection (3) or (4) or in relation to the motion for leave, other than
the maker of the affidavit or prescribed document.
(6)

The defendant shall not be subject to discovery or the inspection

of documents, or to examination for discovery, in relation to the motion
for leave.
(7)

The court shall not grant leave unless it is satisfied that,
(a)

the proceeding is being brought in good faith; and
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(b)

there is a reasonable possibility that the claim described in

subsection (1) would be resolved in the claimant’s favour.
(8)

Each party to the motion for leave shall bear its own costs of the

motion.
(9)

The granting of leave under subsection (2) lifts the stay of the

proceeding.
(10) If leave is not granted under subsection (2),
(a)

the proceeding is rendered a nullity; or

(b)

if the proceeding contains any claims other than the claim

described in subsection (1), the proceeding is rendered a nullity
in respect of the claim described in that subsection and the stay
is lifted with respect to the remainder of the proceeding
Bad faith:
[32] Section 11 (2) of the CLPA provides:
(2)

No cause of action arises against the Crown or an officer,

employee or agent of the Crown in respect of a regulatory decision
made in good faith, where; (a) a person suffers any form of harm or loss
as a result of an act or omission of a person who is the subject of the
regulatory decision; and (b) the person who suffered the harm or loss
claims that the harm or loss resulted from any negligence or failure to
take reasonable care in the making of the regulatory decision
[33] Claims against the Crown therefore require bad faith as a necessary element
of the tort of regulatory negligence.
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[34] The Supreme Court of Canada in Finney v Barreau du Quebec (2004) SCC
36 dealt with the meaning of ‘Bad faith’ in the following paragraphs:
[37] What, then, constitutes bad faith? Does it always correspond to
intentional fault? The courts do not appear to equate the state or acts
of bad faith squarely with a demonstrated intent to harm another or,
consequently, to require evidence of intentional fault. That direct
linkage is made only in the case law relating to punitive damages under
s. 49 of the Charter of Human Rights and Freedoms, R.S.Q., c. C‑12.
For example, in Quebec (Public Curator) v. Syndicat national des
employés de l’hôpital St-Ferdinand, 1996 CanLII 172 (SCC), [1996] 3
S.C.R. 211, this Court adopted a narrow definition of intentional fault,
based on the nature and function of that type of action. The actual
consequences of the wrongful conduct must have been intended (para.
117). Proof of recklessness is not sufficient (paras. 114 and 121). This
approach has been followed in subsequent decisions of this Court (see
Augustus v. Gosset, 1996 CanLII 173 (SCC), [1996] 3 S.C.R. 268, at
paras. 77-78; Gauthier v. Beaumont, 1998 CanLII 788 (SCC), [1998]
2 S.C.R. 3, at para. 105).
[38] Outside the context of claims for punitive damages, the law of civil
liability in Quebec does not, however, appear to take such a narrow
view of the content of the concept of bad faith. It appears, rather, to
accept evidence of conduct described as “l’insouciance ou l’incurie
grave ou déréglée” (recklessness or serious or extreme carelessness),
expressions that reflect an attempt to translate into French the legal
concept of “recklessness” that is familiar to legal English.

The

application of that concept to the civil liability of governments has been
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debated. It has been observed that the interpretations applied to that
concept have been varied and sometimes irreconcilable. In some cases,
overly broad interpretations threatened to unduly extend the scope of
public liability and deny administrative decision‑makers the latitude
and discretion they need in order to discharge their duties. In others,
the interpretation was so narrow that bad faith was of very little
practical use as a source of liability (P. Giroux and S. Rochette, “La
mauvaise foi et la responsabilité de l’État”, in Développements récents
en droit administratif et constitutionnel (1999), vol. 119, 117, at pp.
127-33).
[39] These difficulties nevertheless show that the concept of bad faith
can and must be given a broader meaning that encompasses serious
carelessness or recklessness. Bad faith certainly includes intentional
fault, a classic example of which is found in the conduct of the Attorney
General of Quebec that was examined in Roncarelli v. Duplessis, 1959
CanLII 50 (SCC), [1959] S.C.R. 121. Such conduct is an abuse of
power for which the State, or sometimes a public servant, may be held
liable. However, recklessness implies a fundamental breakdown of the
orderly exercise of authority, to the point that absence of good faith can
be deduced, and bad faith presumed. The act, in terms of how it is
performed, is then inexplicable and incomprehensible to the point that
it can be regarded as an actual abuse of power, having regard to the
purposes for which it is meant to be exercised (Dussault and Borgeat,
supra, vol. 4, at p. 343). This Court seems to have adopted a similar
view in Chaput v. Romain, 1955 CanLII 74 (SCC), [1955] S.C.R. 834.
In that case, provincial police officers were held liable for breaking up
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a meeting of Jehovah’s Witnesses. Although the police had been
granted immunity by a provincial statute for acts carried out in good
faith in the performance of their duties, Taschereau J. concluded that
the police officers could not have acted in good faith, as there was no
other explanation for their negligence (p. 844). (See also, but in the
context of an action to quash a municipal by‑law, the comments by
Pratte J. in Corporation de St-Joseph de Beauce v. Lessard, 1950
CanLII 37 (SCC), [1954] B.R. 475, at p. 479.) Moreover, the fact that
actions have been dismissed for want of evidence of bad faith and the
importance attached to this factor in specific cases do not necessarily
mean that bad faith on the part of a decision‑maker can be found only
where there is an intentional fault, based on the decision‑maker’s
subjective intent (see, for cases dealing with intentional fault: Deniso
Lebel Inc., supra; Directeur de la protection de la Jeunesse v.
Quenneville, 1997 CanLII 10263 (QC CA), [1998] R.J.Q. 44 (C.A.),
leave to appeal refused, [1998] 1 S.C.R. xiii).
Analysis:
[35]

Unless the Plaintiffs establish negligence amounting to bad faith, there is no

claim against the Crown Defendant. It is important to properly frame the issue.
The issue upon this motion for leave is whether the Plaintiffs have presented
sufficient evidence to satisfy the Court that there is a ‘reasonable possibility of
success’. The onus is on the Plaintiffs. The inquiry at this stage is clearly not to
be a trial or even a mini trial. It must however be based upon evidence. Of course,
the standard must not be so high as to render the Crown immune from regulatory
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tort actions. The Legislature has decided though, as a matter of public policy, the
standard is not met by proving the reasonable possibility of mere negligence.

[36]

I find the following: first: the issuance of the ECA by the Ministry was a

‘regulatory decision’ under the CLPA. Second, enforcement decisions made by
Ministry staff also are regulatory decisions. To succeed and to obtain leave, the
Plaintiffs claims must be based on Bad faith by the Defendant Crown. There
must be evidence to establish there is a’ reasonable possibility’ it would be able
to prove bad faith at trial.
[37]

I find the evidence presented in this motion does not lead the Court to

conclude there is a ‘reasonable possibility’ of establishing that the Ministry acted
in Bad faith. Certainly, there is no evidence that the Ministry acted with malice
or intentional disregard. Further, there is no evidence that any of the decisions
or non decisions made by the Ministry amount to an abuse of power or gross
negligence.
[38]

The Plaintiffs may have established that there is a ‘reasonable possibility’ the

Ministry acted negligently in approving the ECA. That is not to say that the Court
ultimately would find negligence. However as stated before, the inquiry must go
further. The Supreme Court in Finney provides lower courts with an expanded
definition of ‘Bad Faith’, stating that the phrase must be given a broader meaning,
that encompasses serious, or extreme carelessness or recklessness. This Court on
the motion for Leave asks itself the question: Was the Ministry’s conduct such
that:
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“It’s conduct was ‘inexplicable’ and/ or ‘incomprehensible’ or reckless, to
the point that it can be regarded as an actual abuse of power, having regard to
the purposes for which it is meant to be exercised?”
[39]

Mr. Mocan’s evidence does not provide a basis for finding a reasonable

possibility of Bad Faith. At best, Mocan’s evidence establishes a difference in
professional opinion between himself as an expert in the area of stormwater
management and the decision of the Director. While the Plaintiffs do not agree
with the explanations presented, the Ministry provided a fulsome explanation for
its enforcement decisions and the decision to issue the ECA.
[40]

In circumstances such as the case at bar, where an environmental officer

determines that a sewage works has been established without the required ECA,
there are several enforcement options available. In this case the inspector,
Shannon Hamilton-Browne, provided her reasoning in her Affidavit at para 35.
Although it was a violation of the OWRA to construct the sewage works
without an approval, I was also of the opinion based on my observations that
they had been constructed in a professional manner, that efforts had been
made to control erosion and sediment discharges, and that they could
eventually be approved, although some modifications may be required.
Furthermore, because the sewage works did not appear to be connected to
Kings Creek.
Tributary 1, they would have minimal environmental impact. Accordingly, I
did not require that they be deconstructed.
[41]

Mr Mocan’s opinion was that a stop work Order was ‘required’. I find that

this opinion is not in accord with evidence. In fact, the inspector was required to
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consider other compliance options available, short of a stop work order. The Stop
work order is the ‘strongest of remedies available’.
[42]

While one might challenge the correctness of the discretionary decision made

by the inspector, it is not remotely analogous to the circumstance in Finney. The
decision was not, inexplicable and incomprehensible, nor was the decision
reckless, or the result of extreme carelessness. In short, the decision to take less
intrusive enforcement action in the face of the Developer proceeding without an
ECA, may or may not have been negligent; but it was not the result of ‘bad faith.
[43]

Regarding the decision to grant the second ECA application, I find it was not

the result of simply defaulting to the application presented. The fact is the
Ministry rejected the first ECA application submitted on January 21, 2026, by
Novatech Engineer, on behalf of the Developer. Following the cancellation, from
May to November 2017, Novatech engaged in pre-submission consultations with
the Ministry, in anticipation of filing second ECA application. This process is not
uncommon and allows the applicant of the project to obtain input and advice from
the Ministry before submitting an ECA application, to better understand the
Ministry’s expectations and to address any concerns raised.
[44]

The Director, Mr. Ahmed, outlined in his affidavit, the various exchanges of

information in the pre-submission consultations.

Novatech submitted a

stormwater management report dated July 11, 2017, which he says took into
account the pre-submission consultations. The July 2017 Stormwater Report
provided that the subdivision, together with the Works, would increase peak
flows in King’s Creek Tributary 1 by approximately 1-2 % This increase was
viewed to be confined to an 800 metre stretch of Tributary 1 from the Subdivision
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site to the confluence with Tributary 2. This increase in peak flow would result
in a maximum 9 mm increase in flow dept during a 100-year rainstorm.
[45]

The Second ECA application submitted December 12, 2017, included many

new or updated supporting documents compared to the first ECA application,
including the July 2017 Stormwater Report.
[46]

The Second ECA application also included a technical memorandum from the

RVCA dated August 1, 20217, stating the July 2017 Stormwater Report “has
been found to be acceptable from a watershed management perspective “.
[47]

The Plaintiffs submitted a report on July 9, 2018, prepared by Kollard

Associates Engineers dated April 30, 2018, to the Ministry. The Kollard report
raised concerns about changes in drainage patterns from the development that
would result in additional runoff.

The Report stated that the ‘proposed

stormwater management plan does not demonstrate that the proposed
development will have no impact to the subject property”.
[48]

The Defendant did not ignore the complaint, it took some action in the face of

this report. The Ministry required Novatech to review the Report and to prepare
a response. The response was provided on July 13. 2018. The Ministry required
further information from Novatech, as set out in the affidavit of Director Ahmed;
exhibits “r” to “U”. Novatech provided additional figures to the Ministry.
Having review the information, the review engineer determined that the proposed
Works conformed to the Stormwater Manual and recommended approval of the
2017 ECA application.
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[49]

Much was made in argument by the Plaintiffs that the Stormwater Manuel

must be followed by the Ministry. The implication being that failure to adhere
strictly to the manual would constitute extreme carelessness or recklessness.
However, the evidence does not support this assertion. In cross examination of
Director Ahmed, the following question was posed to him:

Q:

This manual is like the Bible that storm water management engineers

know they have to follow when dealing with your ministry?
A:

This is a guidance document, It is not a regulation. It is not a code. It

is a guidance document. It’s advice to practitioners which they can choose
to deviate on a site-specific basis, you know, with consultation from other
approving authorities. So its not a Bible. I would not agree with what you
are saying. It is a guidance document.
[47] The Plaintiffs also allege that the review engineer engaged in the Developer’s
ECA application, Ms. Trinh Tieu was not ‘academically qualified or experienced as
a stormwater management engineer. The fact remains, she was a certified Engineer.
There is no evidence Ms. Tieu lacked the necessary qualifications to review and
make a recommendation on the ECA application. Further, the Director, who made
the final decision had more than 35 years of work experience on a wide range of
water-related applications and stormwater management matters. This argument does
not support a reasonable possibility of a finding the Defendant acted in Bad Faith.
[48] I do not find the Director should have required additional studies. Mr.
Mocan’s opinions on the issue of additional studies and monitoring find no support
in the legislation or the policy governing approval of an ECA for stormwater works.
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The Defendant argues, and the court accepts that the opinions of Mr. Mocan do not
rely on any objective or industry standards by which the conduct of the Ministry can
be assessed.
[48] For the foregoing reasons, the Plaintiffs motion for Leave to continue their
claims against the Province of Ontario is dismissed.
[49] The Plaintiffs did not during the course of their argument allege the s. 17 of
the CLPA violates section 96 of the Constitution Act, 1982, being schedule B. to the
Canada Act, 1982 (U.K.) c. 11; and
Nor did they seek a declaration pursuant to section 52(1) of the Constitution Act,
1982, that section 17 of the CLPA is of no force and effect.
[50] Since the argument of this motion for Leave and prior to my decision herein,
a decision was released by Broad J. of the Superior Court of Ontario in Poorkid
Investments Inc. v. HMTQ, 2022 ONSC 883. In that decision the Court found that
section 17 of the CLPA violates the Constitution Act, 1982 and found the impugned
section is of no force and effect. The Plaintiff in the case at bar was given an
opportunity to make further submissions in the light of the recent decision and chose
not to. In the absence of a fulsome argument on whether this court ought to consider
itself bound by the decision; I have not taken that finding into account herein.

Justice Johnston [virtual signature]
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The Honourable Mr. Justice J.M. Johnston
Released: March 29, 2022
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Crown Liability and Proceedings Act, 2019, S.O. 2019 c. 7, Sched. 17
Section 17
Proceedings re misfeasance, bad faith
17 (1) This section applies to proceedings brought against the Crown or an officer or
employee of the Crown that include a claim in respect of a tort of misfeasance in public
office or a tort based on bad faith respecting anything done in the exercise or intended
exercise of the officer or employee’s powers or the performance or intended
performance of the officer or employee’s duties or functions. 2020, c. 11, Sched. 7, s. 1.
Leave to proceed required, automatic stay

(2) A proceeding to which this section applies that is brought on or after the day section
1 of Schedule 7 to the Smarter and Stronger Justice Act, 2020 comes into force may
proceed only with leave of the court and, unless and until leave is granted, is deemed to
have been stayed in respect of all claims in that proceeding from the time that it is
brought. 2020, c. 11, Sched. 7, s. 1.
Documents on motion for leave
(3) On a motion for leave under subsection (2), the claimant shall, in accordance
with section 15 if applicable, serve on the defendant and file with the court,
(a) an affidavit, or such other document as may be prescribed, setting out a concise
statement of the material facts on which the claimant intends to rely; and
(b) an affidavit of documents, or such other document as may be prescribed,
disclosing, to the full extent of the claimant’s knowledge, information and belief,
all documents relevant to any matter in issue in the proceeding that are or have
been in the claimant’s possession, control or power. 2020, c. 11, Sched. 7, s. 1.
Response by defendant
(4) On a motion for leave under subsection (2), the defendant may serve on the
claimant and file an affidavit, or such other document as may be prescribed, setting out
a concise statement of the material facts on which the defendant intends to rely for the
defence, but is not required to do so. 2020, c. 11, Sched. 7, s. 1.
Limit on examinations
(5) No person may be examined or summoned for examination on the contents of an
affidavit or prescribed document referred to in subsection (3) or (4) or in relation to the
motion for leave, other than the maker of the affidavit or prescribed document. 2020, c.
11, Sched. 7, s. 1.
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No discovery of defendant
(6) The defendant shall not be subject to discovery or the inspection of documents, or to
examination for discovery, in relation to the motion for leave. 2020, c. 11, Sched. 7, s. 1.
Requirements for leave
(7) The court shall not grant leave unless it is satisfied that,
(a) the proceeding is being brought in good faith; and
(b) there is a reasonable possibility that the claim described in subsection (1) would
be resolved in the claimant’s favour. 2020, c. 11, Sched. 7, s. 1.
Costs
(8) Each party to the motion for leave shall bear its own costs of the motion. 2020, c. 11,
Sched. 7, s. 1.
Effect of granting leave
(9) The granting of leave under subsection (2) lifts the stay of the proceeding. 2020, c.
11, Sched. 7, s. 1.
Effect of refusing leave
(10) If leave is not granted under subsection (2),
(a) the proceeding is rendered a nullity; or
(b) if the proceeding contains any claims other than the claim described in
subsection (1), the proceeding is rendered a nullity in respect of the claim
described in that subsection and the stay is lifted with respect to the remainder of
the proceeding. 2020, c. 11, Sched. 7, s. 1.
Waiver of leave requirement
(11) Despite subsections (2) and (10), the Crown may waive the application of
subsection (2) in relation to a proceeding by giving notice of the waiver in writing to the
claimant. 2020, c. 11, Sched. 7, s. 1.
Same
(12) The Crown may exercise its discretion under subsection (11) at any time before the
hearing of a motion for leave under subsection (2), including before an intended
proceeding is brought. 2020, c. 11, Sched. 7, s. 1.

158
Same
(13) If the Crown exercises its discretion under subsection (11) after a proceeding has
been brought,
(a) the stay of the proceeding is lifted once notice of the waiver is given to the
claimant; and
(b) the Crown shall give notice of the waiver in writing to the court. 2020, c. 11,
Sched. 7, s. 1.
Non-application to Crown claimant
(14) This section does not apply if the claimant is the Crown. 2020, c. 11, Sched. 7, s. 1.
Transition
(15) This section, as it read immediately before the day section 1 of Schedule 7 to
the Smarter and Stronger Justice Act, 2020 came into force, continues to apply with
respect to a proceeding for which a motion for leave was made under this section
before that day, except that the Crown may, at any time before the hearing of the
motion, waive the requirement for leave by giving notice of the waiver in writing to the
claimant and to the court. 2020, c. 11, Sched. 7, s. 1.
Same
(16) For greater certainty, if a proceeding for which leave was required under this
section was brought without leave before the day section 1 of Schedule 7 to the Smarter
and Stronger Justice Act, 2020 came into force, the proceeding was a nullity in respect
of the claim described in subsection (1) from the time the proceeding was brought.
2020, c. 11, Sched. 7, s. 1.
Same
(17) For the purposes of any applicable limitation period,
(a) a proceeding to which subsection (15) applies shall be considered to have been
commenced in respect of the claim described in subsection (1) when the motion
for leave was made, despite any waiver of the leave requirement by the Crown;
and
(b) a proceeding to which subsection (16) applies shall, despite being a nullity in
respect of the claim described in subsection (1), be considered to have been
commenced when the proceeding was brought. 2020, c. 11, Sched. 7, s. 1.
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Courts of Justice Act, RSO 1990, c. C.43, section 7(2)
Composition of court
Hearings
7 (1) A proceeding in the Court of Appeal shall be heard and determined by not fewer
than three judges sitting together, and always by an uneven number of judges.
Motions
(2) A motion in the Court of Appeal and an appeal under clause 6 (1) (c) shall be heard
and determined by one judge.
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Rules of Civil Procedure, RRO 1990, Reg 194, Rule 61.16(1)

Motions in Appellate Court
Rule 37 Applies Generally
61.16 (1) Rule 37, except rules 37.02 to 37.04 (jurisdiction to hear motions, place of
hearing, to whom to be made) and rule 37.17 (motion before commencement of
proceeding), applies to motions in an appellate court, with necessary
modifications. O. Reg. 263/03, s. 6 (1).
(1.1) Despite subrule (1), rule 37.10.1 (confirmation of motion) does not apply in the
case of a motion in the Court of Appeal. O. Reg. 82/17, s. 12 (1).
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Practice Direction Concerning Civil Appeals in the Court of Appeal, sections
7.1.8(2) and 12.1
7.1.8 Motions to Expedite
1. Motions to expedite the production of transcripts must be served on the opposing
party and the authorized court transcriptionist.
2. Motions to expedite appeals may be brought to a judge in chambers. For more
information on expedited appeals, see section 12.1 of this Practice Direction.

12.1 Expedited Appeals
1. Most civil appeals will be heard within four to six months of perfection. However, the
operational impacts of the COVID-19 pandemic on the Court of Appeal are such that it
may be necessary to schedule some appeal hearings outside the four-to-six-month
timeline. Further, it is recognized that some appeals must be heard more quickly.
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Court of Appeal File No.: C70397
Superior Court of Justice File No.: CV-21-12
COURT OF APPEAL FOR ONTARIO
THE HONOURABLE JUSTICE

)
)
)
)

[DATE OF MOTION]

BETWEEN:
POORKID INVESTMENTS INC., THE COACH PYRAMIDS INC. and BRIAN
HAGGITH
Applicants
(Respondents)
- and SOLICITOR GENERAL OF ONTARIO SYLVIA JONES, ONTARIO PROVINCIAL
POLICE COMMISSIONER THOMAS CARRIQUE, ONTARIO PROVINCIAL POLICE
CHIEF SUPERINTENDENT JOHN CAIN, ONTARIO PROVINCIAL POLICE
INSPECTOR PHILIP CARTER and HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO
Respondents
(Appellants)

ORDER
THIS MOTION, made by the Appellants for an Order providing for this appeal to be
heard on an expedited basis, was heard on [DATE].

ON READING the Motion Record of the Appellants and the consent of the parties, and
on hearing the submissions of counsel for the Appellants,
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(1) THIS COURT ORDERS that the within Appeal shall be expedited and shall be
set down for hearing on the earliest available date on or after July 11, 2022.
(2) THIS COURT ORDERS that there shall be no costs for this motion.
________________________
Registrar
Court of Appeal
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